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DEFINITION OF “SMALL BUSINESS” 


TUESDAY, MAY 27, 1958 


House or REPRESENTATIVES, 
SuBcoMMITTEE No. 2 ON GOVERNMENT 
PROCUREMENT, DIsposaL, AND LOAN ACTIVITIES 
OF THE SELECT COMMITTEE ON SMALL Bustngss, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a. m. in room 1301 
New House Office Building, Washington, D. C., Hon. Abraham J. 
Multer (chairman of the subcommittee), presiding. 

Present: Representatives Multer, Yates, Riehlman, and Seely- 
Brown. 

Also present: Irving Maness, subcommittee counsel, and K. C. 
Blackburn, research analyst. 

Mr. Murer. The committee will please be in order. 

This session this morning is called by Subcommittee No. 2 of the 
House Small Business Committee which has jurisdiction over the 
Small Business Administration and other problems relating to small 
business. 

We are going to confine ourselves this morning and in this series 
of hearings to the matter of the definition of “Small Business.” 

We have invited all those to attend who might have any interest 
in the small-business definition, both Government agencies and small- 
business associations, and have given notice so that anyone who might 
have an interest could evidence that interest and be heard if they 
had anything to offer to the committee toward consideration in con- 
nection with this subject. 

We will meet this morning until noontime, and I doubt whether 
we can finish. If we do not, we will then recess until June 3 at 2 
» m. and continue that afternoon, and again on the afternoon of 
Sens 4 at 2 p. m., both those hearings being conditioned upon our 
being able to get permission to sit during general debate during the 
sessions of the House those two afternoons. 

The room where we will meet on June 3 and June 4 will be an- 
nounced at a later time. I have just been told it will be this room 
unless contrary notice is given. 

I am afraid the Banking and Currency Committee may be in execu- 
tive session on either or both of those afternoons. 

Our first witness this morning will be Mr. Wendell B. Barnes. 

But before I ask him to make his statement, Mr. Yates, would you 
want to add anything by way of preliminary comment at this time? 

Mr. Yates. Nothing, Mr. Chairman, except to say that I think the 
purpose of these hearings is extremely important. 

In almost every committee meeting that is undertaken, the question 
always come up as to what is small business. Recently in the hearings 
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on the aluminum contracts, on the nickel contracts, we sought to find 
out whether there was any way of protecting small business under 
those contracts. 

Mr. Floete wanted to know what our idea of small business was. 
Of course we used the statutory definition which, to my mind, is quite 
inadequate. 

And I think, for that reason, these hearings are of extreme im- 
portance, and that we should try to come up with a definition of 
small business which, while not all-inclusive, will be of significant 
help in permitting small business companies to qualify for business 
with the Federal Government. 

Mr. Mutter. Thank you, Mr. Yates. 

Mr. Seely-Brown ? 

All right, then, Mr. Barnes, we all know you well. Would you 
identify yourself, and then you proceed as you desire to make your 
statement, and you may read it before any questions are put to you, 
if that is your preference, and if you prefer to summarize it, your 
whole statement will be placed in the record and any exhibits or other 
documents that you refer to that you think should be made part of 
the record, if you will indicate it to us as we go along, then the 
committee will consider in what part of the record ‘those exhibits shall 


be embodied. 


STATEMENT OF WENDELL B. BARNES, ADMINISTRATOR, SMALL 
BUSINESS ADMINISTRATION 


Mr. Barnes. Mr. Chairman, I am Wendell Barnes, Administrator 
of the Small Business Administration. I would prefer to proceed 
with my statement, and at the appropriate places in the statement, 
I will indicate the exhibits which the committee and the staff may 
desire to have reproduced at the end of the statement. In the case 
of exhibits 6 and 7, may wish merely to identify them in a general 
manner and not have them reproduced fully. 

Exhibit 6 has been furnished to the committee and is available in 
both our offices and the committee offices, so that any of the public 
that wishes to see it can do so. 

It is a pleasure to appear before this committee in connection with 
your hearing on the vitally important subject of defining small 
business. 

The background on this subject as it affects Government pro- 
curement and the lending operations of SBA is one with which your 
committee and the witnesses whom you have called to testify are 
thoroughly familiar. I shall dwell therefore but briefly on the chron- 
ology of events which brings us to the definition now in use, as well as 
the commodity standard definition proposed as a result of the passage 
of H. R. 7963. 

For nearly 20 years in the area of Federal Government procure- 
ment a company with less than 500 employees, including those of 
affiliate companies, has been considered small, while one with over 
500 employees has been considered large. When the Small Business 
Administration was established on July 30, 1953, by Public Law 163, 
83d Congress, section 203 thereof defined size as follows: 

Sec. 203. For the purposes of this title, a small business concern shall be 
deemed to be one which is independently owned and operated and which is not 
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dominant in its field of operation. In addition to the foregoing criteria the 
Administration, in making a detailed definition, may use these criteria, among 
others: Number of employees and dollar volume of business. 

Upon passage of this bill the SBA was faced with the problem of 
defining “small business” in two widely divergent fields; viz, for 
our lending program and for all Federal Government procurement 
programs. Based on the latest business census figures, multiple stand- 
ards on an industry basis were adopted for our lending pena. 
Of 452 industries, 283 have a standard of 250 employees or less, 102 
standard of 500 employees or less, and 67 a standard of 1,000 or we 
In the wholesale, retail, service, and distributive trades we use a 
yearly dollar volume of business as the dividing line between “small” 
and “large.” 

With some slight variations based on the equities of individual cases, 
these industry classifications have been effectively administered by 
this agency with a minimum of difficulty and complaint. Accom- 
panying each loan application is a Dun & Bradstreet report, to- 
gether with a careful analysis of the financial structure of the appli- 
cant by an SBA employee. These make an individual examination 
and decision as to size by the SBA feasible. In addition, the only 
parties involved in the consideration of a loan application are the 
applicant and the SBA. 

In the area of Government procurement we were faced with an en- 
tirely different problem. The so-called “rule of 500” had been in 
effect for many years, and all statistics on contracting and subcon- 
tracting were maintained on that basis. In addition there are some 
8,000 procurement actions daily in several hundred contracting offices, 
being performed by hundreds of employees, involving thousands of 
prospective bidders. The major buying agencies believed that any 
change in the “rule of 500” would seriously increase their adminis- 
trative difficulties and thus we temporarily adopted it as the size 
standard for Government procurement. 

However, I was not satisfied with such an inflexible rule, and on 
April 25, 1955, I appointed an Interagency Task Force to draft a 
definition which would more accurately reflect the intent of Congress. 
This task force was composed of representatives of all Federal de- 
partments engaged in the procurement of supplies and services, as 
well as representatives of the Bureau of the Budget and other agencies 
whom I felt might have a collateral interest. As a result of the de- 
liberations and agreements reached by this task force we are now 
operating under a changed definition which is not rigid in its terms 
and which provides for flexibility in its interpretation. 

I offer exhibit 1 which is a reprint of that definition under which we 
are now operating and have been operating under since January 1, 
L957. 

I am aware that under the act I have full authority to promulgate 
such size regulations as I deem appropriate. I had no hesitancy in 
promulgating such a regulation to govern our lending program. How- 
ever, in the field of Government procurement I was of the opinion 
that the agencies to be affected and which also had direct responsi- 
bilities should be consulted. Hence, I sought the recommendations 
of the Interagency Task Force. 

Under the present regulations which were agreed to by all interested 
departments, the Administrator of SBA has the authority to make 
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individual determinations as to the small-business status of a company 
regardless of whether it employs more or less than 500 people. Indi- 
vidual bidders and contracting officers have the authority, which is 
constantly exercised, to question the small-business status of any 
company, whereupon the case is referred to the SBA for decision. 
Our decisions are accepted by all Government agencies without ques- 
tion. I recently asked for comments and held a public hearing on the 
question of defining small business in the petroleum industry. As a 
result of this hearing a regulation was adopted which classifies a re- 
finery as small if together with its affiliates it employs less than 1,000 
persons and has a capacity of less than 30,000 barrels per day in 
owned or leased facilities. 

At this point I offer exhibit 2 which sets forth the statement and 
conclusions relating to the petroleum refining industry hearing by the 
Administrator of the Small Business Administration, including the 
definition adopted as a result of that hearing. 

This definition has been accepted by the Military Petroleum Supply 
Agency and by a majority of the industry. I regard this as clear 
evidence that our agency has the desired flexibility in determining 
sizes of firms and that it has the concurrence and cooperation of 
affected Government departments in so doing. 

On July 31, 1955, Public Law 268 was enacted which amended cer- 
tain provisions of Public Law 163 of the 83d Congress. One of these 
amendments was to section 212 (c), and direc ted that 
the administrator, when requested to do so, shall issue in response to each such 
request an appropriate certificate certifying an individual concern as a “small 
business concern” in accordance with the criteria expressed in this act * * * 
Since passage of this amendment we have issued approximately 80 
certificates to individual firms who employ more than 500 people but 
who are nevertheless small in their fields. These certificates have been 
accepted by the Government agencies and their holders have been 
permitted to bid as small business concerns. 

At this point I offer exhibits 3, 4, and 5. Exhibit 3 is a tabulation 
of the small-business certificates for Government procurement issued 
under Public Law 268 as referred to in the preceding paragraph and 
shows the action taken on each of the applications for certificates in 
the Washington office. 

Exhibit 4 isa list of companies which have small business certificates 
in effect for the purpose of Government procurement through April 
1958. 

Incidentally, there are some 38 industries that have been involved 
in the issuance of those 80 certificates. 

When a certificate is issued for the first time within an industry, 
notice of such atcion is published in the Federal Register. This is 
our way of notifying all other concerns in that industry that such 
certificates are being issued, so that they too may come in to obtain a 
certificate, and have an opportunity to bid on set-aside contracts. 

Exhibit 5 is a recapitulation of the size standards cases handled 
in the Small Business Administration field offices. This also was 
referred to earlier as instances in which the contracting officer fre- 
quently questions the size of a company which is bidding, and it is 
necessary to ascertain its size. In some cases the company itself will 
come in and request action in our field office as to whether it is 
eligible to bid. 
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In most of these instances, certificates have not been issued, because 
the firms employed less than 500 persons. These firms were notified 
that they may self certify that they are small business. It will inter- 
est you to note that there have been a total of some 4,541 of these cases 
from July 1,1957. These cases were all under the current regulations 
which indicates that there is much activity and some flexibility in 
connection with the present regulation and definition being used. 

On June 25, 1957, the House passed H. R. 7963 which, in section 
3 (b) thereof, directed the Administrator of SBA to establish a new 
definition within 60 days after passage of the act, or in the absence 
thereof to place in effect the financial assistance size standards defini- 
tion for all purposes. In order to be prepared to comply with this 
provision of the House bill in the event it is enacted into law, I 
caused a new definition to be prepared based on commodity standards 
rather than industry standards for Government procurement pur- 
poses. Copies of this proposed definition have been furnished to 
your committee. 

They are referred to as exhibit 6—which you may not wish to re- 
produce entirely in the record, but you may wish to select portions of 
it or summarize it in some way. 

At this point, Mr. Chairman, I think I should explain why a 
commodity classification was proposed for procurement purposes 
rather than industry classification as is contemplated by H. R. 7963. 
As I have explained, there is a vast difference between making size 
determinations for loan purposes contrasted with Government pro- 
curement purposes. 

In the lending field the application of industry standards has proven 
to be most equitable. There is, for example, the actual case of a 
company engaged in manufacturing airplane parts and small boats. 
Six hundred of their employees are engaged in manufacturing air- 
plane parts and 250 in making small boats, a total of 850 employees. 

In determining eligibility for a loan we use the standard for the 
predominant industry in which the firm is engaged—in this case 
the manufacture of airplane parts. Our loan standards for airplane 
parts manufacturers is 1,000 employees and for small-boat builders 
250 employees. This company was therefore eligible for a loan. 

There is a basic difference between the financial program and 
the procurement program which is the core of the difficulty. In 
the case of procurement, bidders compete to supply specified com- 
modities which may or may not be of the kind ordinarily produced 
by the bidder. In the financial program small-business status is de- 
termined according to the size standard for the industry in which 
the applicant for a business loan is primarily engaged. Because of 
this basic difference, the product method of classification by size 
would have to be used for procurement purposes in order to imple- 
ment multiple standards. The problem arises because the production 
of American industry is so diversified and because of the vast di- 
mensions of the procurement programs which involve thousands of 
firms. This distinction, one with which we have become familiar 
in the course of granting certificates, is not a simple one and I hope 
that I will be able to convey it with some degree of clarity. 

In the financial assistance program there are a limited number 
of loan applicants. The eligibility of the applicant is determined 
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by the Small Business Administration on the basis of industry size 
standards. Each evaluation is made in connection with a loan ap- 
plication which necessarily describes the type of business including 
its major products. 

I think I should say that the volume of these decisions run about 
800 a month, since the applications for loans at present are in the 
neighborhod ‘of 800 per month, and during the past year has varied 
between 500 and 600 per month, as contrasted with the larger figure 
I mentioned earlier of 8,000 contract actions a day in procure- 
ment. 

This procedure of classification, this modus operandi, is not. pos- 
sible in the procurement program. The number of businesses in 
the procurement field are many times the number of applicants for 
financial assistance. Also, companies from many different indus- 
tries having different size and competitive problems may bid on a 
single item. There may also be several commodity items on a single 
invitation to bid. The offices of the procurement depots would need 
to be trained to perform this classification function for each type 
of procurement rather than to classify individual concerns by size 
and some attention would have to be given to the kind of commodi- 
ties included on each bid. No procurement agency has the time 
and personnel to cope with the task of classifying each and every 
firm and placing it in the proper category. The reason for this is 
that there are approximately 400,000 manufacturers which are eligible, 
listed on bidders’ lists and interested in Government procurement work. 

The prob lem is more complex than that. Diversification today is 
increasingly widespread within an industry. Firms today not only 
make a wide range of products but are constantly seeking to add dif- 
ferent product lines. Each classification in the financial program 
is made on the basis of the usual determination as to the primary 
activity of the company. When an application for a small-business 
loan is considered, all of the business operations of the applicant are 
taken into consideration to determine the primary activity and the 
size standard for that primary activity is used for size determination. 
The same rule, if applied to procurement, would eliminate many com- 
panies from bidding. 

In order to achieve a reasonable degree of uniformity and equity 
the appropriate size standard must be determined by the responsible 
Government official, the contracting officer. 

The SBA does not have sufficient personnel to classify each separate 
invitation to bid. It would not be practical for the bidder to det termine 
which size standard applies to the particular procurement. It is 
possible, however, for the bidder to represent that he qualifies under 
the size standard established by the contracting officer for the purpose 
of the particular procurement. 

Let us visualize what would happen if a firm were permitted to 
classify itself for the size standard purposes under a multiple standard. 
If multiple standards were issued classifying firms as small on the 
basis of standards of 250, 500, 750, and 1,000 employees, and if the 
determination were left to the free choice of the company engaging 
procurement, it would be easy to predict what would happen. Since 
the wish is father to the thought, every firm would somehow find itself 
in the 1,000 category. 
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A large number of the bidders make products of more than 1 of the 
452 industries. The interpretation of the size standards is such a 
highly technical matter that it would be difficult to challenge the good 
faith of a company in classifying itself incorrectly. The determina- 
tion as to what is the primary activity of a company if it were left 
to each company to decide for itself would be disregarded. 

The range of products within most firms is such that each company 
would easily find some product to attach itself to for purposes of 
getting itself into the 1,000 category. The net result would be that a 
few firms would be penalized if they put themselves into the 500 or 
250 categories, and, at the same time, the Small Business Administra- 
tion would be inundated with thousands of complaints charging that 
successful bidders had wrongly classified themselves. 

Thus, a great deal of the difficulty arises from the fact that procure- 
ments are made for commodities and the size standards for financial 
assistance are on the basis of industry. 

As I have said when a particular procurement is made a firm which 
can supply that commodity will look at the size standard for that 
commodity without reference to the primary activity in which it is 
engaged. For example, a company may be engaged for 90 percent 
of its output in making ordinary appliance flexible cord sets, an 
activity for which the standard is 250, but if it is an electronic item 
being procured, with a 1,000 standard, it will automatically declare 
itself eligible even though it has 900 employees. 

I hope that this explanation will convey to you some degree of the 
chaos and confusion which would be the inevitable result of taking 
standards which were designed for the financial assistance program 
and applying them to governmental procurement for which they are 
basically unsuitable. 

H. R. 7963, the House bill passed last session, would impose a man- 
date on the Small Business Administration to put into effect multiple 
standards. In order to meet the contingencies which would arise if 
this bill would become law, the Small Business Administration has 
devised what it believes to be the only multiple-size standards which 
possibly could be effectuated without throwing the whole procurement 
process into utter chaos. We do not represent that this one is by any 
means perfect. The proposed regulation sets up 4 standards instead 
of 3, adding a new size break at 750 employees. All classifications are 
based on the 1954 business census. 

As explained earlier, the proposed definitions link the size eligibil- 
ity to specific products and commodities to be sold to the Government. 
It thus eliminates many of the problems which may occur in trying to 
define smal] business on an industry basis. For specific procurements 
there would be entered on the invitation for bid or request for pro- 
posal the maximum number of employees any bidder could have and 
qualify as a small business for the specific procurement. The contract- 
ing officer will be supplied with a product list containing more than 
6,000 products. The number of employees for each one of the products 
has been determined by taking into consideration the employment size 
standard of the industry in which the greater portion of that product 
is manufactured. 

This is how it would work. The contracting officer will refer to 
the product list. If the invitation for bid is for product A and the 
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number of employees is 750, no firm with more than 750 employees 
would be eligible for bidding on that product. If the number beside 
that product were 1,000, then the firm could have as many as 1,000 
employees and be eligible to bid. On the other hand, firms would be 
restricted if they have over 500 or 250 for specific procurements. 
Thus, if a firm is diversified, this fact would not disrupt the size 
definition problem since the eligibility of the firm would depend only 
upon the particular product or products to be purchased in the single 
contract. However, a firm which produces a number of products 
might be small for certain procurements but not for others, depending 
on the size standard which is established after having taken into 
account the number and size of companies in that field of competition. 

In those cases where a product is not listed, a determination would 
be made by the Small Business Administration as to the maximum 
number of employees that a firm may have and qualify as a small 
business for the sale of such product. 

I want to interpolate at this point to say that I think this would be 
possible in only a relatively few cases. In most instances it would 
be necessary to rely on the contracting officer of the procurement 
agency to fit in the military item, or the item that he is procuring 
for the Government under one of the products }isted. And since it is 
a standard item, this decision would have to be made in most instances 
by the procuring officer himself, since the volume would be too great 
for us to do it all the time. We would have to restrict ourselves 
to handling the tough cases. 

I will say more on this in just a minute. 

This might be difficult in some instance where the military item 
has no civilian counterpart—where commodity lines are not clearly 
drawn. Again, the number of employees would be on the invitation 
for bid, since the determinations as to size would be made prior to 
the distribution of such invitations. 

We believe that this is the only practicable and equitable method 
for putting multiple standards into effect with any a of success. 
We are, nevertheless, cognizant of the fact that even as to this pro- 
posed method, there are some serious objections. Adoption of mul- 
tiple standards would result in considerable confusion. It would un- 
questionably cause a reduction in the number of firms eligible to bid 
as small business. This would result in many complaints to Members 
of Congress, Government contracting offices, and the SBA. Statistics 
on procurement programs, both in the prime and subcontracting fields, 
would be useless for comparison. 

By that I mean, I think the change would be so significant, that the 
statistical record and history built up until now would really not be 
an accurate comparison with what would take place after the adoption 
of such a new definition. 

The proposed change is sufficiently significant that it would be un- 
fair to make comparison with earlier years. Thus an entirely new 
record would have to be built up under the new definition. 

Now, I mentioned exhibit 6 which, at this point I will refer to and 
leave with the committee. I do not think you will wish to reproduce 
it. But it should be called to your attention that for many years, 
perhaps 20 years, the military services have been engaged in classi- 
fying the items that they buy. They are pretty far along in complet- 
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ing this enormous task. They have issued a number of booklets, and 
my information is that the job of classifying these items is roughly 
95 percent complete. They have listed and published in this list over 
3 million classified military items. Some of the items have civilian 
counterparts. There may be in a particular industry, such as in the 
lumber industry, several hundred thousand items, which would not 
have to be broken down quite so fine for the purpose of classification 
for small business. Nevertheless, the problem of military officers, con- 
tracting officers, or if the Small Business Administration had to do it 
with its employees, would be simply this: It would be taking the list 
which is attached to exhibit 6, the breakdown by commodities, civilian 
commodities, which is based on standard commodity lists, and tie it 
into the standard industrial classification as well—and during the pur- 
chase of a military item, going from this list of 8 million items, and 
finding an appropriate heading under a civilian item. Now, this would 
be a decision that would have to be made by a contracting officer in con- 
nection with each item on an invitation to bid. In my opinion, it 
would be a very complex task. I do not wish to speak for the military 
agencies and the other procurement agencies, since they are going to 
appear, but I am personally convinced that they sincerely feel this 
would be an arbitrary decision which their contracting officers would 
have to make in connection with these items, and which they feel would 
be burdensome and would result in less cooperation and less interest 
in this program than is present under the definition we are now using. 

Exhibit 7 is not the complete classification. It is merely a sample 
of the cataloging handbook. And, if the committee wishes more, I 
am sure that the representatives from the Department of Defense can 
furnish them with additional samples. 

Copies of SBA’s proposed commodity classification for Government 
procurement were submitted to all interested Government agencies 
for comment, DOD and GSA indicated opposition to a multiple 
standard. The Department of Agriculture proposed a different type 
of commodity breakdown; the AEC raised certain questions con- 
cerning the proposal; the ICA and SEC indicated they had no com- 
ment to offer. The Veterans’ Administration agreed with the pro- 
posed commodity breakdown. No other replies were received from 
Government agencies. 

In closing, I should like to reiterate my belief that present laws 
and regulations provide the flexibility required to make size deter- 
minations for Government procurement purposes. Through the 
issuance of small-business certificates and the orderly and equitable 
determination of individual cases as they are brought to our atten- 
tion, I am confident the SBA will effect a strict adherence to the 
wishes of the Congress and, at the same time, have the support and 
confidence of Government and industry alike. 

In other words, Mr. Chairman, I recommend that we adhere to 
the regulation that was adopted on January 1, 1957, and the amend- 
ments that have been issued pursuant to it since that time. 

The 80 cases which I have listed and which you may wish to 
examine are the basis for issuing a more detailed regulation at some 
time in the future. As I have indicated, we have now gone through 
39 industries—39 industries have sorted themselves out and either 
obtained certificates or have adjusted themselves to the size that was 
issued. 
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I believe that, at this rate, in another year or two the equities would 
be fairly well worked out. 

In closing, I might, in a lighter vein, mention two things that may 
be of interest to the committee. 

In New York the other day I met Mr. Foy, president of the Koppers 
Co., who said that, when he was in Washington in the early forties, he 
was working, I believe, with the Defense Department, and was assigned 
the task of preparing the first size standard, and that he and the men 
lie worked with at that time adopted the 500 rule. We have always 
wondered exactly how and when it started and this identifies, at least, 
some of the men who worked on size standards at that time. It was 
that long ago. 

Second, I think you might be interested in a somewhat amusing 
story. This business of deciding sizes gets very complex. We have had 
a number of hearings. We do not have a large number of employees 
on it, but, from time to time, different employees throughout the 
country have to spend some time on it. After a serious and complex 
hearing, I turned to General Counsel] and said with exasperation, 
“These problems are so complex that only Solomon could decide them 
accurately.’ 

He looked up with surprise and said, “Well, that is why we have as- 
signed our counsel, Sid Solomon, to handle these cases.” 

I will be glad to answer any questions about my statement or these 
exhibits to the best of my ability. 
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(The exhibits attached to Mr. Barnes’ statement, being numbered 


1 to 5, are as follows :) 
ExHIbitT I 








S245, Definition of Small Business 
trout vf) | As Amended 


Promulgated by Wendell B. Sarnes, Administrator, 
53 A Small Business Administration, Pursuant to 
' the Small Business Act of 1953 as Amended. 


June 1, 1957 (XEEEEEEEEEEEZEEEEEEEEER) 


On January 5, 1956, a notice of proposed rule-making was published in the Federal Register (21 F.R 
79), relating to small business size standards. Regulations were adopted and became effective January 1, 
1957. The following incorporates subsequent amendments which have been published inthe Federal Register. 








TITLE 13 - BUSINESS CREDIT AND ASSISTANCE 
CHAPTER II - SMALL BUSINESS ADMINISTRATION 
PART 103 - SMALL BUSINESS SIZE STANDARDS, as amended 1/ 


ec. 
103.1 Purpose. 

103.2 Definition of Terms. 

103.3 Determination of Smal! Business for Government Procurement. 

103.4 Determination of Small Business for Financial and Other Assistance. 
103.5 
103.6 Appeals. 


Protest of Small Business Status. 


AUTHORITY: Secs. 103.1 through 103.6 issued under Sec. 205(b)(6), 67 Stat. 235, 15 U.S.C. 634(b)(6) (Supp. 
Il, 1952). Interpret or apply Secs. 202, 203, 212 and 213, 67 Stat. 232, 233, 235, 238, 15 U.S.C. 631, 632, 641, 
642 (Supp. Il, 1952); Sec. 207 as amended, 69 Stat. 548, 15 U.S.C. 636 (Supp. III, 1952). 


This regulation establishes criteria and procedures to define and determine which 


Sec. 103.1 Purpose. 
’* within the meaning of the Smal! Business Act of 1953, as amended 


concerns are ‘‘small business concerns 
(hereinafter referred to as the ‘‘Act’’), 


Sec. 103.2 Definition of Terms. 
a) ‘‘SBA"' means the Smal! Business Administration. 


(b) ‘*Annual Dollar Volume, Annual Sales and Annual Receipts'’ means the annua! dollar volume, annua! 
sales and annual receipts of a concern and its affiliates during its most recently completed fiscal 


year. 


‘Number of Employees,"’ except as SBA otherwise determines in a particular industry or part there- 
of, means the average employment of any concern and its affiliates based on the number of persons 
employed during the pay period ending nearest the 15th of the third month in each calendar quarter 
for the preceding four quarters. If a concern has not been in existence for four full calendar quar- 
ters, ‘‘Number of Employees” means the average employment of such concern and its affiliates dur- 
ing the period such concern has been in existence based on-the number of persons employed during 


the pay period ending nearest the 15th of each month. 2/ 


2 and 3, dated March 11, 1957; March 29, 1957, and May 1, 1957, respectively 


Includes Amendments |], 2 


Amended as of March 11, 1957 (22 F.R. 2121) 


i 
, 
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(d) A concern is ‘‘Not Dominant in its Field of Operation’’ when it does not exercise a controlling or 
major influence in an area of business activity. In determining whether dominance exists, consider- 
ation shall be given to all appropriate factors including volume of business, number of employees, 
financial resources, competitive status or position, ownership or control of materials, processes, 
patents and license agreements, sales territory and business activity. 

e) ‘‘Affiliates.’’? Business concerns are affiliates of each other when either directly or indirectly (1 
one concern controls or has the power to control the other, or (2) a third party controls or has the 
power to control both. In determining whether concerns are independently owned and operated and 
whether or not affiliation exists, consideration shall be given to all appropriate factors including 


ommon ownership, common management and contractual relationships. 





“Small Business { ertificate”’ neans a certificate issued by SBA pursuant to the authority contained 


in Secs. 203 and 212 of the Act certifying that the holder of the certificate is a small business con- 

cern for the purpose of Lovernment procurement and in acc ordanc e with the terms of the certificate. 
v) **Certificate of Competency’’ means a certificate issued by SBA pursuant to the authority contained 

in Sec. 212(d) of the Act stating that the holder of the certificate is competent as to capacity and 


redit, to perform a specific Government procurement contra 


e 103.3 Determination of Small Business for Government Procurement 








a) General Definition. A small business concern for the purpose of Government procurement 1s a con- 
cern that (1) is not dominant in its field of operation and, with it ifiliates, employs fewer than 500 
employees, or (2) is certified as a smal! busine mcern by SBA 

b) Status of Non-Manufacturer. Anyone who submits bids or offers in his own n , except for construc- 
tion or service-type mtracts, but who proposes to furni sha product not manufactured by said bidder 
x offerer, is deemed to be a small business concern when 

1 e is a small business concern within the meaning of subsection 103.3(a) above, and 
2) he a regular dealer as defined by the regul ations promulgated by the Secretary of Labor (41 
C.F.R. 201, as amended) pursuant the Walsh-llealey Public Contracts Act, and 
3 the case of Government procurement reserved for or involving the preferential treatment 
all businesses or one inv ig equal bids, such non-manufacturer shall furnish in the per 


f f t } i t ! t 2 f } 
ormance of the contract the products ol! a smail Dusiness manulacturer or producer which pro- 


jucts are manufactured or produced in the United States or its Territories or possessions. 3 
—_ 


Status Through Certification. Any business concern may apply to the Regional or Branch Office of 
>A nearest to such concern’s principal place of business for a Smal! Business Certificate. In 


ertain industries or fields of operation as determined by SBA, if the applicant, together with all its 


| business in its industry or fiel 





otherwise determined to be a 





liliates, 1S not dominant 


operation, even though it has in excess of 500 employees, a certificate may be issued certifying 


he holder of such a 


iness concern within the meaning of the Act. T 


s of the certificate, as a small business concern for 


. : } 
that the applicant is a smali 





cate wil! then qual 





subject to the ter 








ire 


nent pur; oses. If the applicant is dominant, even though together with all its 


oys fewer than 500 persons, the application for a certificate shall be denied. When 





ever a Small Business Certificate is issued, the industry or field of operation of the concern 
f 


be publishec 





ertificate sh in Schedule 3 hereo 





1) Status Through Representation. In the submission of a bid or proposal on a Government procure 
ment, a concern which meets the criteria of Sec. 103.3(a) or (b), and which has not previously beer 


jenied small business status by SBA, may represent that it 1s a small business. In the absence of 





a written protest, such concern shall be deemed to be a smal] business for the purpose of the spe- 


itic Government procurement involved 


Amended as of March 29, 1957 (22 F.R. 2758) 


ke 


4/ Amended as of March 29, 1957 (22 F.R. 2758 
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Sec. 103.4 Determination of Small Business for Financial and Other Assistance. A small business con- 
cern for the purpose of financial and other assistance (except procurement assistance) is a business concern, 
including its affiliates, which is not dominant in its field of operation and can further qualify under the fol- 
lowing criteria: 


Manufacturing: Any manufacturing concern is classified: 


(1) As small if it employs’250 or fewer employees; 
(2) As large if it employs more than 1,000 employees; 


(3) Either as small or large, depending on its industry and in accordance with the employment size 
standards set forth in Schedule ‘‘A’’ hereof, if it employs more than 250 but not more than 1,000 
-mployee: 
employees. 


Wholesale: Any wholesale concern is small if its Annual Dollar Volume of Sales is $5,000,000 or 
less. Any wholesale concern also engaged in manufacturing is not a ‘‘small business concern’”’ un- 


less it so qualifies under both the manufacturing and wholesaling standards. 


Retail: Any retail concern is classified 


1) As small if its Annual Sales are $1,000,000 or less; 


4 


(2) As small if it is primarily engaged in making retail sales of general merchandise (including de- 


partment stores and variety stores) or new and used motor vehicles or groceries with fresh meats 


and its Annual Sales are $2,000,000 or less. 


Service Trades: Any service trades concern is small if its Annual Receipts are $1,00,000 or less 
except that any hotel or power laundry is small if its Annual! Receipts Are $2,00,000 or less. 


Construction: Any concern primarily engaged in construction is small if its average Annual Receipts 
are $5,000,000 or less for the preceding three years. 


Trucking and Warehousing: Any trucking and warehousing (local and long distance) concern is 
small if its Annual Receipts are $2,000,000 or less. 


Taxicabs: Any taxicab concern is small if its Annual Receipts are $1,000,000 or less. 


Certificate of Competency. A concern which has been issued a Certificate of Competency is a 
smal] business concern for the purpose of SBA financial assistance. 


Other Standards. 


(1) If a concern is engaged in the production of a number of products or the providing of a variety 
f services which are classified in different industries, the appropriate standard to be used is 
that which has been established for the industry or activity in which the concern is primarily 


f 
of 


engaged, 
2) If no standard for an industry or activity has been set out in this regulation, a concern seeking 
a size determination may apply to the Regional or Branch Office of SBA nearest to such con- 
ern’s principal place of business for such determination. 5 


—/ 


. 103.5 Protest of Small Business Status 


a) A bidder or offerer may, prior to award, question the small business status of the apparently success- 


ful bidder or offerer by sending a written protest to the contracting officer and to the SBA Regional 
Office for the region in which the apparently successful bidder or offerer has its principal place of 
business. Such protest shall contain a statement of the basis for the protest and available sup- 
porting facts. SBA will promptly notify the contracting officer of the date such protest was received 
and will advise the bidder in question that its size status is under review. 


5/ Amended as of March 11, 1957 (22 F.R. 2121) 
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(b) The contracting officer in a specific Government procurement may, prior to award, question the 
smal! business status of the apparently successful bidder or offerer by sending a written notice to 
the SBA Regional Office for the region in which the bidder or offerer has its principal ‘place of 
business. Such notice shall contain a statement of the basis for such notice and available support- 
ing facts. SBA will promptly notify the contracting officer of the date such notice was received and 


will advise the bidder in question that its size status is under review. 


(c) The SBA will as soon as possible and within not more than 10 working days after receipt of a pro- 
test of notice investigate and determine the smal] business status of the concern and notify the con- 


tracting officer and the concern of its decision. 


Sec. 103.6 Appeals. Any concern which has been denied small business status by SBA may file an ap- 
peal within 45 days from the date of receipt of the denial letter with the same Regional Office with which it 
filed an application for such status. The appeal must bé in writing, signed by the applicant, or its represent- 


ative, and shall contain the basis therefor together with any new supporting facts. The Regional! Director 





shall forward the appeal, together with his comments and appropriate files, to the Administrator, Small Busi- 
ness Administration, Washington 25, D. C. 
The filing of an appeal-shall not extend or in any other way modify the time limit for determinations a 
‘ ee , 
set forth in Section 103.5(c) herein. 6/ 
av 


Wendell B. Barne 








Wendel! B. Barnes, . iministrator 


Dated: November 30, 195¢ 


NOTICE OF SIZE DETERMINATION 
Food Canning and Preserving Industry 


In accordance with section 103.2(c) of the Small Business Size Standards Regulation, | have determined 


that concerns in the food canning and preserving industry may exclude agricultural employees as defined in 





the Internal Revenue Code (64 Stat. 532, 26 U.S.C. 1426) when computing the nber of Employees”’ as de- 
Il J 1957 and remain in effect 





become effective 





fined in said section 103.2(c). This determination st} 


through December 31, 1957 unless sooner revoked. 


6/ Amended as of May |, 1957 (22 F.R. 3314 





SMALL BUSINESS 15 


SCHEDULE A 
EMPLOYMENT SIZE STANDARDS 


PURSUANT TO 8 103.4 (a) (3) 











c Employment size standard ! 
ensus (number of employees) 
C lassifi- Industry e 
cation 
Code 
APPAREL AND RELATED PRODUCTS 
See 7. seeen, W. @: Ee wtascceneunconed sarnetensnnenada Scceusesnoeneedvacuene 


2303 | Bags, textile 
SEE. 1 IS oes deb Saas ira ic a con ais died cin ta aeahcasaee aid Gide ais sa ened aces ok at aa ait aaaieras painem ia a 
2331 | Blouses and waists 
2394 | Canvas products ; 
Clothing, sheep-lined and leather 
2329 | Clothing, men’s and boys’, n. e. ¢ 
2363 | Coats, children's 

2342 | C ses and allied garments 
2391 | Curtains and draperies 
231 | Dresses, children’s 
2334 | Dresses, dozen price 


2o0: | CIOTAING, SNECP-INEG ANG TOATNES ccc ccccccscccncaccosonsceccessocasens 





2333 | Dresses, unit price ss Mittin nike ndedd hee cthehehenkenneneteeananeee 
2398 | Embroiderics, except Schiffll-machine........-...ccccccccccccccccccces- 
Beet) IT OnE ees, ORsEnD SEED... . ncanckacocennscanenenkbescencinasdeatos 
2371 | Fur goads : set ee ee ee 
anno | WeOrEetten, CGE, WORBTRIONE. ... oc «<cansuatncssaesnecsadésanseneenaansnen 
23s] Ciloves, dress, fabric and combination 


2382 | Gloves, work, fabric and coinbination 
DIMI OTONENY. . vciencdcnneeenseanas 
Hat and cap materials ae i lace i aie indo sl sen elie aha dd 
2325 | Hats and caps, cloth, men’s and boys’ 
2342 | House furnishings, n. e. ¢ 
2551 | Millinery...... ss i-inr iets nl ahs nl in a ial aa A eM 
aoed } ee ee, TO NONE. gd. cua a ma cmsebdsedemmaemawadad adm eel 
2338 | Neckwear and scarfs, women’s 

6Y | Outerwear, children’s, n. e.c¢ 

Outerwear, women’s, n.e.¢c 

2384 URI: Ne tN es 

21 shirts, dress, and nightwear, men’s 

2x | Shirts, work 
2330 | Skirts, women’s............. 
2312 , Suit and coat findings 6 ‘ 
2311 | Suits and coats, men's and boys’ 
2335 Suits and coats, women’s 
2383 , Suspenders and garters. - 
2399 | Textile products, fabricated, n.e.c 
2396 , Trimmings and art goods. 
2327 Trousefs, separate _.___ Sate 
2395 Tucking, pleating and hemstitching 
2322 Underwear, men’s and boys’ kas 
2341 Underwear, women’s and children’s 














ORR | TN oinidics can sided natahnninwcwakedeieandibiies 
2x12, Alkalies and chlorines 
2484 | Animal oils, n. e.c 








2831 NANI ION 5s ss a ans nd oa panei sNmiph ee abia ai emaneee iain : 

2832 | Botanical products.............. eikd Acasa aelalg i uicidisataeaapaniiekionen as 250 |...2.--- 

2505 | Carton Glaek. ..< .<..ccccccecce bikes cama aoaimumccaniadbioeatetnias science | bu0 

See Ue IE, 5 OG, Sas cc cuadodaniun cowcudnackuseneeasmenatoc | 250 |--.--2e-nel een e-nenne 


' The total number of employees listed for each industry includes all employees of affiliates. 
2 ‘Tbe ubbreviation ub. e. c. mieuns not elsewbere classified. 
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ScHEDULE A—EMPLOYMENT SIZE STANDARDS PURSUANT TO § 103.4 (a) (3)—Continued 

















Census : Employment size standard ! 
Classifi- Ind (number of employees) 
cation EDT nnn 
. j 
— 20 | 800 | 1,000 
| ——— 
| CHEMICALS AND ALLIED PRODUCTS—continued | 
2842 | Cleaning and polishing preparations................------.e- cece ec ceeee Se Sevnnns eleni wie 
a ae a ee | TO aco eae 
2621 {| Cyctic (coal-tar) Critdes.......cecccccoceccccccccccccccccccewsscccccscceces aeebieteeiads | __ as ‘ 
a SS a ee eee ee Seca winicatchoanens iledoncmcakcékacnaee fe eek on | WOE ieGcitnciwe 
I Re ed ic unindied peneuninamiancniebedaca Ls asieiek ; WO eds 
2872 | Fertilizers (mixing only) I SEES Pe EEE Oe Seen ee | BOD Eaccununedlemean Fi 
eS ee ee Dre scoaee meus 1, QUU 
2896 | Gases, compressed and liquefied SI ae ose oweh sae --+|- isvankaes BET wunikaxpans 
2894 | Glue and gelatin ee aa edie a hathnaincnds in hecbbnbnhabon UP dscgopvecudliceecccess 
2886 NN iia nck hidiininainkh seinen adnan sniahtephRhenantion | BR Iiceitivdemndsonianes Dautieaageis pv 
2363 | Gum naval stores (steam. di EN dT ee en eel 250 rea de ota 
2861 | Hardwood distillation — ‘ See ktcantoukn 
2891 | Ink, printing........... | ti iis WEE ei ree 
ret  EIORID Oi. a acc nnes aicsnnbancseeedunceecnnacenen Pe WR iia cesccccs 
ee ee sb pte beueskweskebetsbnonenn® | BP tacwsness 4 
a nag at keels Rand bebe mui eRmNaie mis | cnteiphares hd eciedicawein’ 1, 000 
oie een Gbbsba Wee nbS ee aeteNtoenNen a < ; 
NN sicck chau bcbavanbucerniesisenbnessesccaseenesens Rae ee OD Gee ess 
I a ie se Caumbeaweienwace Tawein | Be stdesuewne 
2884 | Oil mills, vegetable, ON ee iii ae cee a ltatidiminia anhalt aniietenaiin BP Petuwinessél sendcusnea 
2843 | Oils and assistants, aoe Loti ethionine DeReke ae Look rhboeboieneenan’ i, es ea 
2292 | Oils, essential. ic a ee } a Ob ee 
2885 | Oils, marine ar himal - I a aad ial aaa i | einer artieta ats | Bee tecedenns an ‘ 
mnt NMR ORMRIORING 6 658. ok. occ ce cca ccncaneounaenconcuusecocrare we avluewds a 1, 000 
2851 | Paints and oaruishes I | ee ae ee ae 
ee ee See | 500 |.... Se 
SS a, te ee Bt Bis de 1, 000 
i aiik cuieniesaai em aala Dae O SD atecaigiiinn dilate : 1, OU 
ee Rise ee ceieeeeeeewwebatheaeuwenes | | ‘ 
i a eencain ein Caknbetaeneabae l ehbadeoae 1, 000 
I es ae din Comaaunsa nto’ eet coe hebemar 1, 
2865 | Tanning and dyeing materials, natural.........-........-------+------- } BP in dutcas tededacsses 
BS eee se oe OT esc eae 
a a 2 scans anneee ckeaaidibewedks cient ee canines 
{ 
ELECTRICAL MACHINERY 
3621 | Appliances, electrical ia ee ees ent Ee eben al We Nese _— 
3692 Batteries, primary (dry an d wet) DintnabGhekdaedncawndhakuetetinte oe <a 1, 000 
rn i heres oe. ieblint em ioeenenhenwkbwelaasabee ‘é 800 |.... 
3612 | Carbon and graphite products s . 5 safe ag sic cB lecratgntecsteeee erent ae a Jinarwateiues 1, OOO 
3669 | Communication equipment, n. e. c......................-.-- seal Re et oe | Pe titoecvawae 
3616 | Electrical control apparatus a a a Ne a eek al ence 
3619 | Electrical industrial apparatus, n. e. c...................-...---.------- Bee leckhens cedleueereeces 
on aaa aS NEE enNRwENewnenbeleauinat O00 | cece — 
a) ee nCIRIN Oe ne cccarecnccucenmencucscccscoces | BOD fasauddccuclosas ; 
3641 Engi! EEL PAL ADE ENE | Nisei wiaerewae eames 1, OVO 
af ktie lL adnaueaetenbneauwavuendiebaswewn 1, 000 
3613 | Measuring instrume nts, electrical..........------ . SOO .... 
3614 | Motors and generat Oe ei a oo ae ci a od ee pitawinenetewees 1, 000 
3663 | Phonograph recoris-. hh Ba Sa re ee ; i meiteee = . 1, G00 
3661 | Racios and related products Sa ee et Jeutatvcl<wauwvenws 1, 000 
3664 | Tele; hone and telegraph equipment [ML ee ec cbc Un ameets a eae eee 1, 000 
3615 | Trans ‘rmers RS RE ORAS a ea a cuntin covidweetees pe. 1, QUO 
De Eee, | UNO. ee iccnencnccconn i ae ae Danae cnietoua 1, U0 
een IN IT SGD nn cn cpuuemwonucedlaeweswn 500 eepacau 
ee debdnwabe dawns Jesndenebcweleaces BOP: lecncedees 
3693 | X-ray and therapeutic apparatus.........................--..--------- Sone 1 
FABRICATED METAL PRODUCTS | 
3491 | Barrels, drums and pails, metal........................--......--. x na die | _ J. aera 
adie cin Sn eelemmaeneeen | BOD janes pienedenes 
3494 | Bolts, nuts, washers and rivets.._.... seit ace tvs bk ceca oa ged abe uniarw aie aceaanadir eae | Pl iwrkacsseue 
3421 | Cutlery......,.-- 1 eee iia aetna ed eee ee | Pe twaesennes 
3442 | Doors, sasb and trim, NER a ese ee te ae nee te ers Ss | PaO Nandicbewes re 
2465 | Enameling and lacquering...........-..-------0-0ce--ee---e---eceee---- | ol a laneanened 
3467 | Engraving on metal___............. = 5 BD fn iccceces ‘ 2 
I en ca doctupsahcwsaaceaccons . cemande 1, 000 
3471 | Fixtures, lighting.....- ras eee plenesesabed 
3431 | Fixtures and fittings, metal p lum bing..-. . -| 500 eens 
Aes fee Bhi cecratads suse Po eee cagwataie 
3466 | Galvanizing....... a la el ti eee ee es ee ee lwemasneeunhl wecandadsien 
AE tai ooo. ot ck baGhenkwbbeniowechebaeewereenuwes | BOO lexmaamomice liesenasnass 
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SCHEDULE A—EMPLOYMENT SIZE STANDARDS PURSUANT TO § 103.4 (a) (3)—Continued 




































rd! c Employment size standard ! 
Claasifi. - (number of employees) 
ss cation ustry 
DO Code 250 500 1,000 
FABRICATED METAL PRODUCTS—continued | | 
ses 2200 | Thebtene end Giokiae GOR, Gh. C6. Grice c ccccqccnsccecsenuccssessccdedisnccnacncsl | a 
-a-s0 3409 | Metal products. fabricdted, 1. 6. C.....cccoccccccecccewcccocccccwecccsces 250 Fe eenekadoalomenadb ie’ 
s20 3481 | Nalle ANd SPIRES. 2... cccccccccecccuccccwencvccacsencccoscececescccecess 
raes0 R432 | Oil DUTUMOTS. 0... ccc ccccccccccccccccecccccesereccceccceucceccovcscesseres 
neon 3468 | Plating and polishing... 
cece SIGS | DENS GE VORIGE a on cc cic oc cecncccnccccecsnecensscsconscewecesccwosagsuelevescesens 
1, OUU 3425 | Saws and saw blades, hand.......... 
----0 3495 | Screw-machine products...... 
-s0-- BOGE | DO FIR WO Rania cc cccnevacsngtawenuvaucwssnacuccsensanscecususess 
vere SO 1 eI) SRROENS 5 0d ccc cansccccnsseeseasawn tren nbenadgerecdaanns 
“ees 3493 | Steel springs........-.-- 
cores 3441 | Structural and ornamenta 
~-++- 3411 | Tin cans and other tinware 
renee aie Oe ” ae aS Se eee 
BARS 1 T OOtE, SUING, Th, @. Cocccncaucvecceses 
1, OU San a Panny REINS Sr 3S One 7 ha aoe cadena patacewmeaatenn | 
+--- 3461 | Vitreous-enamcled products she sale 
“2-00 SOE TOOT, Oi Oy Bi ne ncaweccccenenscecancoccksseucuddannceeseneaseqnaneres See lctuanadannksornnawees 
--200 FOOD AND KINDRED PRODUCTS | | 
----- SORT Ried MOORE; POCME OE oak os Sin inceriddcckddndncdccicccdédsccnssunawecwees SOO Vensacais es ee 
- le). SU. PORE OES GUE PITONT. 5. inwkicicaeadeneenmbadneineeblnassephkan leeees OD lidccccsets 
1, 000 $051 | Bread and Other DERETY PIOUUNCIS. « kcdceccccecccceveceucsecsnecdccces- ST ccd gs ede es 
“--- 2021 PISO WEIN T 2. 5 ic nwis cena oh ice ERS NU RRR aan e Rade emns konica melee j Oe cid ee ae 
---- DOSE fF Crane A OPUET TINE, GROUT GIES, oc icdc cncccidsdcccdssnceacddducks WOO Wttiannas leases ; 
1, 000 SORE | CR CUNO sia cd ccddesntnarcadnndicccidécecndsendasdaudediwdgn Raeracers Niehpebinau 1, 000 
1, 00U ORE) CRs MINS ose dodindcccaddacwaden dacs atancecédacne davensdteatwakees | SOOT cccassss SN iaibddel od 
- DOTe | COWIE FIT op aasanc ces cvnsccantwsnsvnsucune sheschnetendasvasdddaseduc Pee | C00 Veieadnaden 
1, 000 STE 1 ee te DORON SINE os cccasnddatcaucseeNekdeaadcusaucedwewusslasaawn aa WOO ficctasdves 
1,000 , ire 1 Cent nee CNIINE Scots con waseseausiucapecaksowewd saeausale M4 secs dane 7 
----8 eek TSR NE 6. on cn na cntdpetuntddecvacndecduasesanddsctancesesdsieeetuthennnic sl sans ka @ractioail 1, 000 
---- Suet Peer en, BUNCE. <. cs ccucaasvuwentad eed Seeueweslebccecennsueees FOP  cdocacanasladidinthnas 
ovwe SD t Tekk: Teil, OREM BEG POG ee oc conscesu cnc discdewspinvesseccoscencnn! SO ccsnvaweanlagaddesons 
2032 | Fish, cured..... DdeiibliindindémnadduradendudsialeMidaits wii aeuiadé | 2M) 
SOND 1 WMI no og a ean eddasmianede tel ecaeesenetoneas | 250 
2041 NS MEE cual. | ac onwkdeabanaueacndedesmeetetae tes tacbuaeuee 250 
oe 2045 | Flours, blended and prepared..-. ! SOP (aacesdnnesttamenboaee 
1, 000 2000 | Food preparations, 0. ©. C........ceccccecoccccccce MN Widianatamule acess sad 
RR OS ee ee er eee BOA Tih tieaaimecanweniade a 
1, 000 2034 | Fruits and vegetables, dehydrated MT anuidmubipekaaahntatain 
aes SUNT | 100; MARRERO. oon cccanscusccwcexcessce PGi eer ona natant De see ae 
~seace 2024 | EIR SEE TATE Se Oe ae a ee Se WO tv ccus Jolaedoas 
er 201 | Leavening compounds a sctsswy SaT o snes es Incl ety eetaven bp Sw WL va mk dec sll hp aha bald ales eile Scala See lsakes - 
eoee 2085 | Rien CATR ERNE CRUNING DRDINEU SS oi wucicnctiew aucun daukWewotbivtbakeawebesloveccukanstacauas 1, 000 
ST A i Oi a a lg earl ans Cann a ek a a ae Bg eG ee | ee 
1, QUO 2 Pe CMON «sana ncuddacer sab eaabeusa bist SAS Aee ek dances SP i cedinweh nah aaindehs 
1, 000 2083 | Malt..... me ipeebenisd daacmeaneenwet epee Read akm ae ies landmaswee 
tk 2 Ae Perr, WORE a dcemiannap ec anehoee ndan beaut etekadeces cuidddetelite - | ee ee 
1, GOO Set DECOR, TEOUIOU 0. cannchepensdedacanuandues peta we Gkdeie dadwid anda 4 250 ous lcs ach te aes ate 
1, GOD td Se, STU 2 cae sean chabesde er eoheues Ceuedneddandiebabuen SN Temescal cain 
1, 000 ee et ek ee il Went | 
1, 000 TE St I ON Na a ie ee ae St ecudccetelamateuee 
1, 000 ee 8 ee ee We nbn decaideddadésde dhscdcasédedidddiiamiddeawvd BARN tienes tine cinyl aiedmmmenanaian 
1, QUO SET FIG CANINE ONG DOUSIING s 5 cosucssceasctcncdeuseewdccduvuscavasusees | SE oes coi eeias mii 
ease 41 | Sea food, canned ie sp bbakatbeesadiaaeddaeuiiiathtnae ves SE haknatntsn cul vewiembnes 
ane e AE. | RAE CODMINE GID. 6 cacacadsneskdganuguaupesuibbhueknseskaranaltaans | wx liawnae 
situa SOG 1 EE EM TENE sc. ooo nas swcocaw ticks coe eec eee ; SIE Cia tinicttenicincinst caine Fe 
SON I SE ENON ss 05 ORES dc eslasien pc wa nbd 6 uh wine ou een De eae a pbads oink bien ekinasseal aeeaeea ee 1, 000 
eee (1) CE, SO a. oc eeacowa dasda ous daw cde tnehkaehonean Ls AS, 
en | ey SUES OO Uo . sn cvenadecasdaudvebeccandb > necdsldnenssCuceCanuseladiacoatntmnart a 1, 900 
cana Nh ar RT I ne a beekhc ws caddies 9% |...... ae ; 
ee n't Tr ne RI ae ae ka SO tanec as enntcuews 
ee | FURNITURE AND FIXTURES | 
Saaaeel 2599 | en INT NE OOS ioe cco codadcdes wanceecsundwinndinndn 1 
b 2514 | House furniture, mnctal except upholstered..................------------ | 
1, 000 2511 House furniture, wood, except upholstered. .................-..---.---- | 
ee 2519 | Household furniture, n. e. ¢ Sl a niacin ea NS 
a 2512 | Household furniture, upholstered... .-...---e--aceceecceeccececceeeeee-| 
Seis oO SAUe 1 COUN BING COONOPNNDR 5 soo ssisecncaGandiatedecusakacacacsecsaeull 
nae 2522 | Otlice furniture, metal Saws el acdd tia wewtdtdedaceseacdhesdk ceca 





4 The total number of employees listed for each industry includes all employees of affiliates. 
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SCHEDULE A—EMPLOYMENT SIZE STANDARDS PURSUANT TO § 103.4 (a) (3)—Continued 





— Sateen size standard ! 
Classifi- (number of employees) 
cation Industry 


Code 





FURNITURE AND FIXTURES—Continued 


S00) | Oblice furniture, Well. nc cesccscecscececowwnewssceccceescce«ccce —aenere 
nn 2 nn, . nda ieme niacin wenenbheewbebenaeeansmanaenawe 
2532 | Professional furniture - - - - 
2531 | Public building furniture--. 
2513 | Reed and rattan furniture. 













a id cbocemnenehaebshehanneacecbenmens 
2561 | Screens, window and door 
2562 | Shades, window ssshiceetalbcta te ete Be hie eaerean esc 


2563 | Venetian blinds 
INSTRUMENTS AND RELATED PRODUCTS 


8 es TNE INTE INO ooo icine nascencdneenesecensedsocnseussscen DOD Nectindinupianaiadon 
Seek. | DECROTT ee MOUITIIONED, TICGORDION . . .< oc ccccwenccccccdcuscoccuscocaces|cocess | BR Ba iiicbtinnaes 
3851 | Ophthalmic goods . | 
3831 | Optical instruments an 

3861 | Photographic equipment 
3811 | Scientific instruments.................-. 
3841 | Surgical and medical Mistruments 
3842 | Surgical appliances and supplies 
3872 | Watchmses 











LEATHER AND LEATHER PRODUCTS 














Relting, industrial leather 250 | 

Footwear cut stock 290 

Pn iC EU coo dunnaeueenedesibhawesbaemee ions | 

Gloves, leather dress._.....-_- 280 | 

Gloves, leather work_....-- =! Se . 250 

Handbags i purse 2 250 

Leather goc I ah race 250 

Leather goods, small 200 

Leather tanning and finist 20 
3161 Luregage a a a ciel i Dia a ada alae acral aot Delain tanioenaneisied 250 
ee 2 ee ee, CM NNR inn ces ccawebbapedensoreredaeccedubnesee a | eee en 
nt ro. Cae ha nen dun Na tas RneONiCn SRN Wiebe pale ees wanes a 


LUMBER AND PRODUCTS, EXCEPT FURNITURE 





iit and vegetable 


2443 | Box SOF .<2 
444 Box xooden (except cigar 
2445 I a ae tics 


2424 | Cooperage stock mills........................ 








2425 lsior mills i rg: ina acialensi anes miibeibinplee 

2493 . Ss, mirror and picture 

2492 L and related products 

243 Millwork Sod tcwadiawexk teenies - 
2432 Plywoo 250 — . ° 
2442 Ratt 4 250 oace 
2421 | Saw l 2M) ‘ iain aah 
2422 | Ve rm 200 

249] Wood pre 250 

2499 W I ; : om 250 

2433 | Wood products, prefabricated 230 


| 
MACHINERY (EXCEPT ELECTRICAL) j | 
| 
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Scueprie A—EMYLoyMENT Size STANDARDS PURSUANT TO § 105.4 (a) (8)—Continued 


 — 























qd! Employment size standard ! 

coo (nuinber of eniployees) 

issifi- 7 

aaheh Industry 
0 Code 250 500 | 1,000 
ea | | 

a = sii eae 
MACIUNERY (EXCEPT ELECTRICAL)—continucd 
— 3479 | Office and store machines, N. @. C..--2---------e eee en ee ee eee een eee ee ee } 
_ t5582 1 Oil-feh? machinery sated tals... 0. cccccccccccccccccccccccscccecccesss 
a $2.34 | Paper-industries machinery .. 2.2... ccc ccc cece cece cece nsec ccececesene-- 
ect Pine and fittings. fabricated. ......cccccnccsccccesccaccouescesscceseess 
Bate POWER TT AUER COUN io ink ccc vecccvescunecscsscesececcnvacees loweescaeus 
as i445 | Printing-trades machinery 
s*ol | Pumps and compressors 
4580 | Pumps, meosuring and dispensing. 

ee BANS | Refrigeration machinery....... 


7H | Seales and balances... . 


“8 | Service and household machines, n 
3483 | Sewing machines —. ‘ ee 

ciate 4540 |] Snecial industry machinery, o.e.¢ 
“2° SARE. T ON, GAO vic. occ cicnkcins cudescsdestdecicewaswecseveessspeonwnesv ees 
. SADE: Teen NG Soon swiss cecccnbudesscussseuaseennaseudeenusdasseteres 
“900 Ge FA, CRs, NO. BRCNEE, GEC vccncccicacdnedescqucnscequcessweseedwes 
” te el a ee 
ictal et oh My Ee eee ee 


3545 | Trucks and tractors, iidustrial 
=<" 3472 | Typewriters 

ene. 4584 | Vacuum cleaners iaidneteeab ener 
, 3591 | Valves and fittings, except plumbers’ 
3553 | Woodworking wachinery 





MISCELLANEOUS MANUFACTURES 


fears 2954 
as Bo 
oust 


I I ionic 5h cink os cn edakedseneeebeunsssculsadawerwennseees 


Beauty and barber shop equipmert 
Brooms and brushes 














as st | NG acy ccvENesid SobcRbEaRiasEsenes 
. 3084 | 
ee WSS | 
ee JYN2 
. 42 
a 34845 
at a2 > Flowers, artificial 
laid EE Sr EE CONE -.. cactescteesetdendsiuseneudnaennet sah 
eee te Seen te SOS OO Deg catekhincadsqucadarcudeednndadacdowssseduandae 
34 | Hair work : Kael eawaiexardedevépetens i enaase 
$939 | Instruments, musical, n. e. c. 
342 | Jewelers’ fudings 
3986 | Jewelry and instrument cases. 
Mil POET, COMO. 6.6. <5 a oiescnaensadaweiacin 





Sl | Jewelry (precious metal). ..............0--0- 
Seer 13 | Lapidary work cttesanweihenn 
Ere 4952 | Lead pencils and crayons............- 
‘pete 4983 | Matches i ; isn eta ray anti na nnn adelante ac NE 
oe 419 | Miscellaneous products, n. e. e 


So8 | Models and patterns (except paper) 
3488 | Morticians’ goods : 
44 | Needles, pins, and fasteners. __- 














aa ONE i ee ria ea art mishiaeone 
ey 51 | Pens and mechanical pencils 
ee "033 | Piano and organ parts y 
a WL | Pianos die asta aialis eahties wsaiabasasieass 
NO 1 Pipes, tobacco aia ana 
Ti | Plasties, products, n. e. ¢ 
SUS7 | Shades, lamp s 
1.000 was | Signs and advertising displays. 
44] Silverware and plated ware........-- 
1, 000 3054 ] Sanall arms 
=e ean 0 | Simall arms arimunition 
: sayy Sodu-loumtain and bar equ 
Say Sportiny and athlete good 
1.900 i053 Stauripes, | d and ste 
1, 000 JS¥yu5 Uuilore ; a ( 
= $¥45 | Veliicles, cluldi 
ee PAPER AND ALLIED PRODUCTS 
; Dug ec me Gee eee oe eee ae SN SI ree paceal ais ition 500 |--.------- 
1, 000 Gre) 1 SAONS, MN OOM. «ccm wamuaweonuaceseunchadGuesosdadiok siamakeeeee | 250 |......-. ~|n-ne--ee-e 


The total pumber of employtes listed for each industry includes all employees of affiliates. 
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SCHEDULE A—EMPLOYMENT SIZE STANDARDS PURSUANT TO § 103.4 (a) 





HYY 
2ri94 
2611 
209s 
2931 
2u:'2 





i 
my 

4 

’ 

l 

$351 






3021 
3099 
3U31 
dull 


299) 
~ 


$251 


SMALL BUSINESS 


(3)—Continued 


| Employment size standard ! 


number of employees 
Industry eae ia ae 
| 20 | 0 1,000 














Envelopes Ee ee 25 ngenttotss eteseece ‘ 

PFatny.Catis,; COCs; GRINS, CLC... conuncensocsesve one — : éancuss Seaseuce 

Paper and board, die-cut ‘ ee ‘ ieee 25 ai ee 

Paper and board mills ' . “ aa 500 

Taner Coutilg ANG SISTINE... ccenescpescncece i -Saaentaiammnth tenet 4, “AN Mememeaesss | ins Gtee i 

Paper products, converted. n. e. ¢.......--.. sa ae addled ioe edi i aah WehGieds 

Pulp gvods, pressed aud molded a ae ae eect isi kaaniaaidea has SOU | cc 

Pulp mi'ls.... Saar oul ars ale tia oaans i set inated ath oleae 1. UUU 

Wallpaper....... Se lennen eces|coces ° 
PETROLEUM AND COAL PRODUCTS 

Coke ovens, bee! 


Cokv ovens, b 
Fuels, briquet 
Lubricants, n. e.¢c ae 
Paving mixtures and blocks 
Petroleum and coal products, n. 
Petroleum refining 


Roofine 

















1 











felts and coutin 


PRIMARY METAL INDUSTRIES 








en area, SE UOEN. 00. @. ©... caceccocemnnsccenocces vcocesds . ea : SUD jskacccecce 
N ism EEE EL Te OE clause oe eeecccecs 
Pi led and heavy-riveted ; cciiecaala ants Lisi ae 00  cuwe 

St ks and rolling mills (includes 3311, blast furnaces) .............!/..-.-.-.-- ’ 1, OUU 
Pear CEN... . cemecwncocs A Tae ba dkacckaduice amide bs de site 1, QUU 
Z I a ee ens andaoniid pint 1, Buu 


PRINTING AND PUBLISHING INDUSTRIES 


Blankbook making and paper ruling. -| 250 














Bookbinding eee a | 2%) 6 
Bookbinding work, miscellameous..................-.-----. a kaecaeal 2H) adiehei Sdnccene 
Book printi PO irene deaetnen 
Books 25) oi oo he wwiica tie 
20) peanes® ounce 
OE Raat oe ee = och 
ey) 
250) | a i | 
Tee sdhawawene 
2) sn f =° 
Periodicals a = aes 250 . iheviidied . 
P hotoenegr : a . Be i ctuscaschl nae ae 
ting, co l cial. 7 . Mt cresthiad wo toubabews . 
lishing, miscellane | Asaph deakestewenthiede 
Typesetting Be Noceceswed tibbaeae 
RUBBER PRODUCTS 
1 ae ee pe eee Bek et a Ren te oan te a a : | 1, 000 
u I a aie a a WO Weds 


i KO 


See aR eee ete eee mete Ve een ns ae Ne oe i es 1, WoW 


‘aimed. 
inner tubes 


STONE, CLAY AND GLASS PRODUCTS | 


4 brasive 
Asbestos I C 
Brick and hollow tile. 


products 


roduct 








SMALL BUSINESS 21 


ScHEDULE A—EMPLOYMENT SIZE STANDARDS PURSUANT TO § 103.4 (a) (3) —Continued 








































ird ! epee Employment size standard ! 
, Classi fie (number of employees) 
ci cations Industry 
000 Code 250 500 1, 000 
STONE, CLAY AND GLASS PRODUCTS—continucd | 
-eeeee ee a |) ee 
- f-] China eoaretine lor thie ONE ..;. .. cc snvessesvivevss=aveancessenscsenas SON toca dencengh basemen 
- | ae Onn, SUMOrel 0h, 0) On. ccennd weaken deementesecedasnidanounnd SEL nsnannonnelbcsmmmnnds ” 
-+0000 ey Cnc cbcdccaucascncdsassbmnededenaseneschepseteneotgnqunsa BID ddd aidtuel eacaenniene 
rreeee SIP NNN s ban ddéccbinécncdubsddbnanetdadwtnsnkeeshveveenesemned 
- | OG CNG 5 cc nomad essectasdeessdildubbitye sees eimteensaiiens 
: i panei Mn IE PRRNOME nk oo sca anduessancnaadscancandeceatss 
1. UUU CimNGE OE BENOINS INIIMENOIG os ccc ccettaisnvnnnsnscosucsuscscouns 
NN alec al a i le a a me ee 
ts Sn Or Ig oa dccncncnaedcncasanawendasaceeumanden 
| Glassware, pressed and blown, nD. e. ¢ 
a ere a Fee ee ee 
- SI NRNONN inti os ddd batddidkaGhinaiann edna ddd iinet ensues «Ghee 
ve a Binal iO 
| Mineral products, nonmetallic, n. e. c 
EE MU itiicuindes ca cmanbieietagd eedneeeeudenenuechowGnesacaues anne eeaenied ttn tact 500 | peneasenes 
oreeee | Minerals, ground or treated eiteh Gabi abated ken eetaha aaa ehmiceniinmeeieidnn Ginnteansnstdedieawenas 
[a NN on 5 ia eee vas dasaiedus ind daaen ea meds ai kaa Senna | | ar 
1, 000 OES EE ELE EE IL A LRG EA EERO ROS I 9 I | gene Be ie “ 
|} Plumbing WaRUeS, MANORS x. casaccasesedgaccekedaehicactsemmen | atemuranntneds ca ° 
i snr LID GIT CI a os at ending wake vibe csced ade A bem deaaeees le Seaitinantuen 
ene ML, CE Mu d's aadiencdinendadabvasanGdehanmidhwiuakendae | ee ae 
1000 | ME SEED ONUENNONS. « . Gavcoscecccsosnsdcucducdestweduussdtwecdsecen suee es eee 
are 5 ne NE GN NN a said dace bens éusiniedacmdbesbhenieeasinhaie Ge iiicdtincvedbeseadiana 
need Fi, DI GG WU oo 5 oes pec asec sctcceunsereoceccenseeneens Atecwrwerees 1 scneenannonns | or 
1 00 Sn Se CN ns re onkcatebe sansa wiewencanaims bara its bastenede Pet crdousioe 
1 uuu SEE PEDIC cn diccvcdusnitsubdndceuckduabcdbasneleckben Tonuudackee | See 
. TEXTILE MILL PRODUCTS 
a8 S58 tT CR I, Bi iO, «ods cktacducedsaniacrcawiecsac saa tected BIO Fis caccasa eiassince 
nee ite es eee Ri eetiaitaidl 1, 000 
se Oe 5 SE RIO on cekuetanscinucacareewieseesdsscaxtsuesnSeaivaleee 
. 1 ae ceo ceeucnbmeeecbasbeenaeneducasacereucenhaes 
ee nree SF Fe I Fink oak eo oh ides Gadndn keen dudipasicawedsescomesenepe 
ee 2205 | Fabrics, coated, except rubberized . 
eaeeee ee is oxen naenguageeniecdebaeensaaksoundeus | 
paaeeee 2234 | Fabrics, rayon and related broad woven.........-.....- Wewditcudiouneos tacemanumas | 
*" F000 2213 | Fabrics, woolen and worsted -..-. baccecessnasneascanees sie cdcwaewuonuae lossaeeneee | GR icncasence 
1 OUD Oe 0 I RO, Oia noc an anudinmnscaasadvasenewadeaed ccietinesescnneeses 
1 uuu re 5 ee , DO NEGO, ob ccnnuuebeanwwaseecesnéesecanin 
OEE Cem et coc ctauc hate asndaqeeutncedes 
2281 | Hats and hat bodies, fur-felt 
2282 | Hats and hat bodies, wool felt 
ES I rs nek cc cccunauhusivdnowpacsuakdmmeeceoueuen 
aee=ee 2284 | Hatters’ fur__- en rc al like ha a ee ae | 
ECRSSES 2251 | Hosiery, RIAN gh ao ee aoe pas a | Otis sae Bd canton 
Peeeeee ee et, I sa 2d. nn ck canccdenend ahebacbdnkeadabaekhols BO Inetasccuscladsansnce 
aecnes 2297 | Jute (except felt) and See BO 0. a cacalitl ek cnseiidawddiinddonadens Beale , | BOW tokcantescn 
en ee ees abe aaaeebnsien mdedeewkonainaaa De Siscdcaes daleicaasat 
2ae Oa ik bein or acanih te hs svnnauuccliddwesnaes 
salsa rr oe a vseanbensanbbanen ete Pe tobi wawdiaalwadeaceietl 
aeaee 2293 | Paddings and upholstery AMR ON re Se a ens eae Gt oskadnaadltabbbheem 
2211 | Scouring and combing plants...........................-- 4 eae: oie le 
osene 299 | Textile goods, n. e@. c_._.- nicheininx Grab 4 sdaisianal anal Skea indicts aimee .| | ER 
Maeve 221 | Textile finishing, except wool. a San Sala as is See Saclahen tee meaner SN Eiict ane atigeat seen 
: SO: a IN INO Jains on Whisanre vind swegbu qui okaddedabnescyandannde cue FO ccndanadeslseveeaswus 
jnoesene On 2: 2 RECENe UE: SR OONN cine cies cnanccasnandecdescsucsinadonsneessenees| BN Widaton ictal itahemed eee 
yeoses ' 2223 | Thread mills. .... a a Rei eases 
Sees 2254 | Underwear, knit, RN ee ee ee WO wlesccane 
poceoee er a? nee ee A TRO ng cee Le nea cdicewamwenndaboawea had WOT ic wacane 
et ar eee OS ac no a ae sdebaweWasennuneuniwens «deneee DS nciiarintenccdmnae 
eh et) Se Wt, PEUNT COPING. 2. cuca enwaceunadéee eh ecaneanvanaesswnlaweees es 
2222 Pett MEM... .citewesksancacueesauuwsnwaateus Cgubaceackseenas Ge Tatoewsnesutecdecca¥as 
1, 000 Yarr ng 
1, WOU 


4 The total number of employees listed for each industry includes all employees of affiliates. 
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SCHEDULE A—EMPLOYMENT SIZE STANDARDS PURSUANXT TO § 103.4 (a) (3) —Continued 


Census 
Classifi- 
cation 
Code 








Employment size standard ! 
(number of employees) 


250 600 1,000 


TOBACCO MANUFACTURERS 


IIIS on pHs on, 2c 3s eel Oi og case heewiebensecoenesansssosleseenee caliaamsaes 1, 000 
ks ecsenerainn lide cab eke nekees Eee 
Tobacco, chewing and smoking 

Tobacco, stemming and reurying 





TRANSPORTATION EQUIPMENT 


eS oa sawane i cal decals Sr ciaa ks omvaied Ak ndiihio ae 1, 000 
ee ee eg cn ceukecenisnenenveseneucessusscuccne | acne 
in. cc cnn db ude ueuyeeenecuecesereseseus sire aneseen ones dosmeadeend 1, 000 
Nn rne nbs cebewesewns sauneerssneueen O00 iccaecesd oneness 
I iat ea isindennnsaeacens|nitaones ti seinue ---| 
Motorcycles and bicycies...............---..---...- WhinininnnrniaNes 6 aad tndonainel akahinmnael ___ } Pee 
NN NN NO oo. ccckccinncneuendsescecccncosoucencsecess 1 aii cbcia ic an neinieaes 1, 
a os RR RnnOe Ke eKuAbhnKewbee nema 1 tees nulaneae saeaa ben 1,000 
cc cnapacessindedciacssesesoessseesess REET PPSeReTeNre 1, 000 
Ne i oo oncné chou pe Seceeetenntibanccnens OP Scdaniicuanel cstwencsoe 
UL a es di dialbeceaee 250 | ctiiitpiiieal S cintiocaeat 
I IRONING 18.90. Oooo cc ce ciccccdcwsccceccckstuecuccious ot Ss aaee 
I oo nanan nebeseconen OOP ficchadneadl sccancaase 


*SCHEDULE B-INDUSTRIES AND FIELDS OF OPERATION IN WHICH THE 


SMALL BUSINESS ADMINISTRATION HAS ISSUED 


SMALL BUSINESS CERTIFICATES PURSUANT TO 8 103.3(c) 


Industry or Field of Operation 


— 


Aircraft parts and assemblies (specified products) 


2. Cotton broad woven fabrics 


3. Electronics manufacturing . 
4. Motor-vehicle parts and assemblies (specified products) 
5. Petroleum refining 

6. Rubber footwear including rubber-soled canvas shoes 


Tires and inner tubes 

8. Trucks, heavy duty off-the-road 
9. Steel pipes and tubes 

10. Steel wire (high carbon) 


11. Wire rope and galvanized strand 


*Amended as of March ]] and 29, 1957 (22 F.R. 2121, 2758) 


000 


HE 


,.3(c) 
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EXHIBIT 2 
SMALL BUSINESS ADMINISTRATION 
OFFICE OF THE ADMINISTRATOR 
Washington, D. C. 


STATEMENT AND CONCLUSIONS RELATING TO THE PETROLEUM REFINING INDUSTRY 
HEARING 


On December 31, 1957, I notified the petroleum trade associations, the petro- 
leum trade magazines, and those firms holding small-business certificates for 
the purpose of selling petroleum to the Government that the Small Business 
Administration intended to change the size definition of a small concern in the 
petroleum refining industry, as follows: 

“A small-business concern in the petroleum-refining industry for the purpose 
of procurement assistance .is a concern that (1) is independently owned and 
operated, (2) is not dominant in its field of operation, (8) together with its 
affiliates employs not more than 500 persons, and (4) does not have more than 
20,000-barrels-per-day capacity from owned or leased facilities.” 

This proposed definition was published in the Federal Register on January 
11, 1958 (F. R. 233). 

In response to this action, I received about 50 replies from representatives 
of the industry, including associations and publications, and from Members of 
Congress. 

On February 25, I personally held a hearing for the industry, at which time 
eight companies which requested oral hearings were heard. At the conclusion 
of the testimony of those companies scheduled to speak, I invited anyone else 
present to state his views. Five additional companies came forward and were 
heard. 

The correspondence received from trade associations, publications, and refin- 
eries was divided about equally between those who approved and those who 
opposed the proposed definition. Those who opposed did so for various reasons 
and offered various substitute definitions. 

Each person who testified was asked whether the definition of a small refinery 
for the purpose of Government procurement should also be used as the definition 
for financial assistance. This was done to ascertain whether financial assist- 
ance was an issue because of size. The general reply was that the definition 
should not be extended to financial assistance because the firms in the petro- 
leum-refining industry had adequate financial assistance from private sources 
and did not require such assistance from SBA, and, in addition thereto, the 
maximum amount of money loaned by SBA was not sufficient for firms in this 
industry. 

In the petroleum-refining industry there are basically two separate groups— 
the independent firms and the so-called majors, which control approximately 85 
percent of the Nation’s refining capacity. Most companies in the petroleum- 
refining industry, judged by their financial resources and scope of operation, are 
larger than any of the businesses normally designated as small businesses in 
connection with other programs conducted under the authority of the Small 
Susiness Act of 1953, as amended, and, therefore, this decision, generally speak- 
ing, relates only to competition for the sale of jet fuel, gasoline, and other 
refined petroleum products to the Government by companies in the industry 
having comparatively small refining capacity and serving only a small section 
of the civilian market. 

Testimony was received as to the use of capacity as part of the proposed 
definition. Some of the persons testifying indicated that throughput should be 
used as one of the criteria rather than capacity. I recognize that throughput 
is usually less than capacity, but also recognize that throughput may vary from 
month to month. In order to be fair to all and to have a definition administra- 
tively feasible, I find that capacity is the proper method of determining the 
capabilities of a petroleum refining firm. Therefore, as part of the definition, 
capacity will be used as defined by United States Bureau of Mines (circular 
T7815, December 1957), as follows: 

“The crude-oil capacity of a refinery represents the maximum daily average 
erude throughput of the plant in complete operation, with allowance for neces- 
sary shutdown time for routine maintenance, repairs, ete. It approximates the 
maximum daily average crude runs to stills that can be maintained for an 
extended period.” 
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Testimony was offered that the number of employees of a refinery has no 
bearing on the capacity of the company and should not be included in the defi- 
nition. I find that the elimination of “number of employees” from the defini- 
tion, as was suggested by the industry, would not meet with the intent of 
Congress. Therefore, “number of employees,” including employees of all affili- 
ates, will be included in the definition. 

The Small Business Act of 1953, as amended, precludes any finding by the 
Administrator which would eliminate the requirements that a firm must be 
independently owned and operated and not dominant in its field of operation 
to be designated as a small business. Any firm which is dominant or is not 
independently owned and operated cannot be considered small business for 
the purpose of any assistance from this agency. 

I also find that some firms in this industry are not independently owned 
and operated within the meaning of the statute. Therefore, only those 
petroleum-refining companies can qualify as small businesses which are inde- 
pendently owned and operated and which, together with their affiliates, meet 
the size standards herein. In addition, I find that no petroleum-refining firm 
of the so-called independent group is dominant in its national activities. 

An analysis of the capacity of the petroleum-refining companies reveals that 
there is not a clear breaking point under 65,000-barrels-per-day capacity. 
However, it is not clear to me, on the basis of testimony received, that to fix 
the capacity at that size and thus include all the independents would not result 
in precluding some of the smaller refineries from competing with the larger 
independents under the set-aside program. 

The proposed definition set forth above, which has a limitation of 20,000 
barrels-per-day capacity, is not sufficient to allow normal growth of the smaller 
companies and, therefore, 30,000-barrels-per-day capacity is a more realistic 
figure to allow for such growth. 

I have taken into consideration the difference in the number of employees of 
a company according to its operation and, based on the testimony offered, find 
that the 500-employee limitation, as proposed, would eliminate some small 
refineries from participating in the set-aside program because of their market- 
ing activities. To prevent this, I have determined that 1,000 employees would 
allow such small refineries to participate in the set-aside program. 

Therefore, the following definition of a small-business concern for the 
purpose of Government procurement in the petroleum-refining industry is 
hereby adopted, effective this 11th day of April 1958: 

“A small-business concern in the petroleum-refining industry for the purpose 
of Government procurement is a concern that (1) is independently owned and 
operated, (2) is not dominant in its field of operation, (3) together with its 
affiliates employs not more than 1,000 persons, and (4) does not have more 
than 30,000-barrels-per-day capacity from owned and leased facilities.” 

All small business certificates issued to concerns in the petroleum refining 
industry are hereby canceled as of this day. 

WENDELL B. BARNES, Administrator. 

APRIL 11, 1958. 

ExuHisit 3 


Small Business Administration report on small-business certificates for 
Government procurement as of May 1, 1958 


Action Number Percent of 
| total 
Total applications received - -- ae ‘ . 403 100 
Applicant notified that it could represent that it is a small business 41 10 
Denied_-_.....- : : 239 9 
Approved and expired prior to May 1-_-- 13 3 
Approved and revoked prior to May 1--. 6 l 
Pending. . ; 31 R 
Approved and in effect 73 19 


Source: Small Business Administration, Office of Economic Adviser, May 23, 1958. 
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EXHIBIT 4 


Companies which have small-business certificates in effect for purposes of 
Government procurement as of Apr. 1, 1958 


Name and address 


Bomac Laboratories, Inc., Salem Rd., 
Beverly, Mass. | 
Bristol Manufacturing Corp., Bristol, R. I-- 


Collyer Insulated Wire Co 
. 2 | 

Campo Chemical Co., Inc., 125 Roberts Rd., 
Waltham, Mass. 

Edgerton, Germeshausen & Grier, Inc., 160 
Brookline Ave., Boston, Mass. 

Megowen-Educator Food Co., 27 Jackson 
St., Lowell, Mass. 

National Co., Inc., 61 Sherman St., Malden, 
Mass. 

Randolph Manufacturing Co., Ine., 32 
South Main St., Randolph, Mass 


, Pawtucket, 


Surprenant Manufacturing Co., 199 Wash- 


ington St., Boston, Mass. 

The Warren fanufacturing Co., Ine., 
Littleton, Mass. 

Tyer Rubber Co., Andover, Mass 

United Wire & Supply Corp., 1497 Elmwood 
Ave., Providence, R. I 

Air-Marine Motors, Inc., 369 Bayview Ave., 
Amityville, Long Island, N. Y. 

Astron Corp., 255 Grant Ave., East Newark, 
N.J 


Benrus Watch Co., Inc., 50 West 44th St., 
New York, N. Y. 

Buffalo Steel Corp., Fillmore Ave., Tona- 
wanda, N. Y 

Cennecticut Telephone & Electrie Corp., 70 
Britannia St., Meriden, Conn. 

Consolidated Controls Corp., 15 Durant 
Ave., Bethel, Conn. 


Consolidated Diesel Electric Corp., Stam- 
ford, Conn, 


Cornish Wire Co., Inc., 50 Church St., New 
York, N. Y. 

Edo Corp., 13-10 111th St., College Point, | 
Long Island, N. Y. 


Fasco Industries, Inc., P. O. Box 509, | 
Rochester, N. Y. 

The Goodyear Rubber Co., 25 Hamlin St., 
Middletown, Conn. 

The Gray Manufacturing Co., 16 Arbor St., 
Hartford, Conn. 

Gulton Industries, Inc., 212 Durham Ave., 
Metuchen, N. J. 


Kurman Electric Co., Division of Norbute 
Corp., 191 Newel a Brooklyn, Mis, ass 

Lipe Rollway Corp., 806 Emerson Ave., | 
Syracuse, N. Y 

Magnetic Amplifiers, Inc., 632 Tinton Ave., 
New York, N. Y. 


Polarad Electronics Corp., 43-20 34th St., 
Long Island City, N. Y. 

Polytechnic Research & Development Co., | 
Inc., 202 Tillary St., Brooklyn, N. Y. | 

Rollway Bearing Co., Inc., 541 Seymour St., 
Syracuse, N. Y 





Electric wire and cable. 


Electronics industry—microwave tubes and | 
devices. | 

Rubber footwear including rubber-soled | 
canvas footwear. 

Electric wires and cables. 


Shoe machinery and wood heels. ..__.--..-- 

Electroncis research, development and 
photographie equipment. 

Biscuits and crackers 


Radio and television equipment, radar and 
related detection apparatus. 
Vulcanized-rubber footwear_-_-. 


Electrical wires and cables 
Electronic and telecommunications 


Rubber-soled canvas shoes ‘ Su 

Aluminum and copper pipes and tubes “ 

Subfractional horsepower electric motors 
and parts thereto. 

Capacitors and filters for communication 
equipment and related products. 

Electronics products 


: 
Hot rolled rail steel merchant bars and | 
shapes, and reinforcing bars. 
Telephone communications equipment 


| 

Control systems, components, instruments 
for aircraft missiles and nuclear power- 
plants. 

(1) Engine-driven, motor-driven, and gas 
turbine-driven generator sets, mounted or 
unmounted; (2) electrical motor and gear 
motors: (3) electrical transformers and | 
(4) electronie products. 


Aircraft parts, assemblies, and aerodynamic 
development, submarine components and | 
hydrodynamic development and military 
sonar equipment. 

Contracts for automotive switchgear and 
shaded-pole motors. 

Rubber footwear, including rubber-soled 
canvas footwear. 

Electronic assemblies, dictation machines 
and systems. | 

Electronics components such as capacitors, | 
resistors, and relays for use in electronic 
equipment; electronics instruments such 
as those used for measurement, data han- 
dling and telemetry; instruments for the 
measurement and control of phenomena in 
nuclear reactors; ultrasonic and acoustics 
equipment for use in the jet aircraft, mis- | 
sile, and rocket fields; and sonar and 
related equipment. 

Power supply vibrators 


Heavy-duty automotive clutches... ana 

Magnetic amplifiers, magnespeed variable 
drives, motor generator sets, servo ampli- 
fiers and systems. 

Microwave test equipment and microwave | 
klystron tubes. | 

Electronic products 





Cylindrical roller bearings aol 


Expiration 
date 
Aug. 16, 1958 
May 15, 1958 
June 15, 1958 
Aug. 10, 1958 
Mar. 4, 1959 
Jan. 27, 1959 
July 19, 1958 
Mar. 5, 1959 
July 5, 1958 
Nov. 26, 1958 

--| July 5, 1958 
-| July 1, 1958 
Nov. 22, 1958 
Aug. 8, 1958 
Aug. 1,1958 
June 15, 1958 
Aug. 22, 1958 
Mar. 6, 1959 
Aug. 8, 1958 
Mar. 31, 1959 
May 15, 1958 
Mar. 17, 1958 
Oct. 7, 1958 
Apr. 18, 1959 
Sept. 25, 1958 
Dec, 23, 1958 
Jan. 27,1959 
Feb. 10, 1959 
Mar. 10, 1959 
Sept. 17, 1958 
Jan. 27,1959 
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Companies which have small-business certificates in effect for purposes of 
Government procurement as of Apr. 1, 1958—Continued 


Name and address 


Simmonds Aerocessories, Inc., 105 White 
Plains Rd., Tarrytown, N. Y 

United Transformer Corp., 150 Varick St., 
New York, N. Y. 

Applied Science Corporation of Princeton, 
P. O. Box 44, Princeton, N. J. 

Automatic Switch Co., Hanover Rd., Flor- 
ham Park, N. J 

George Wood Sons & Co., 
Philadelphia, Pa 

Sawhill Tubular Products, 
546, Sharon, Pa 

Wyckoff Steel Co., No. 2 Gateway Center, 
603 Stanwix St., Pittsburgh, Pa 

R. H. Bouligny, Inc., 433 West Morehead 
St., Charlotte, N.C 


515 Walnut St 


Inec., P. O. Box 


Gcld-Tex | Box Rock 
Hill, S.C 

Dorsey Trailers, Inc., Elba, Ala 

Radiation, P. O. Box 37, Melbourne, 


Fla 


abrics ( orp 30, 


The Steelcraft Manufacturing Co., 9017 Blue 
Ash Rd., Cincinnati, Ohio 

American Photocop Equipment 2100 
Dempst St., I nston, Ill 

Chicago Aerial Industries, It 1980 North 
Hawthorne Ave., Melrose Park, I 

Hevi Duty Electric C Milwaukee, Wis 





0 Frederick St 
lo Mol & S St 
Chicago, I 
Sun | tric Corp., 6323 North Avondale 
Chic 





Victor Equipment ( 840-854 Folsom St 
San Francisco, ¢ 

Bellingham Shipyards C Bellingham, 
Wash 

Allison Steel Manufacturing Ce ». O. Box 


Certified for 


Fuel-injection systems 
Electrical machinery transformers 
Telemetering and data processing 


Special electrical controls for 


duty in an enclosure 
Cotton broadwoven fabrics. 


continuous 


Pipe s and tubes such as butt-weld steel pipe 
and electric-weld steel pipe 
Cold steel bars and bar shapes 





Artillery, and parts over 30 millimeter (or 
over 1.18 inch) for aireraft, antiaircraft, 
coast, field, and naval; and gun carriage 
mounts, and parts for guns over 30 milli 
meters; mechanical assemblies and acces- 








sories 


for missi ind armaments 
Cotton broadwoven fabric 


il trailers 


deve lopment 


Commerci 
ese 


ire ind production of 
electronic and electromechanical equip- 
ment and instrumentation 

Commercial and industrial steel buildings 


Photocopvineg equit 


, ill maaan 
pyit juipment and supplies 


Aerial cameras, film magazines, and related 
quipment 

Dry-type transformers and current regu- 
itors 

Rubber footwear neluding rubber-soled 


f 


eanvas I 


j 


drive trucks, 





ll-wheel school-bus chassis, 





nd_ trackless-trolley oache ntegral 
i and rescue trucks, fore 
trucks, trailers used for 
int nd n le mis 
i transportation equip 
wheeled nd crawler 
lipmet nd spare, re 
pair p rt or the hove 
Electronics industry 
Altitude and environmental test chamber 
vacuun te! ind wind tunn 
Ground-support equipment for aircraft and 
itche 
tion 
t ne rts used a 
ehic r aircraft and 
cutting machi 
t Military Petroleum 
} 
fication. overhaul. and 
t engine electronic and 
Hot-rolled bars and shapes, reinforcing bars, 
nd sma e structural 
Welding equipment juid oxygen and ni- 
trogeT 
Shipbunildin battleships, cruisers, aircraft 
carrie! destroyers submarines, ¢ rt 
vesst ind transport 
Mi Vy Dridging componen 





| 


Expiration 


date 


Jan 
May 
Oct 
July 
June 
May 
Mar 


Mar 


Jan 
Feb 
Mar 
July 
Mar 
Aug 
Oct 


May 


May 


Aug 


Mar. 


21 


15, 


1959 


1958 


, 1958 
, 1958 
, 1958 
, 1958 


, 1959 


1959 


1959 


19, 





, 1959 


25, 1958 
31, 1959 
26, 1958 
15, 1958 
15, 1958 
1, 1958 
26, 1958 
15, 1959 
24, 1959 
27, 1958 
5. 1958 
7, 1959 
$1, 1958 
16, 1958 





159 


159 


5 


RQ 
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Companies which have small-business certificates in effect for purposes of 
Government procurement as of Apr. 1, 1958—Continued 


Name and address Certified for— Expiration 
date 


Altec Lansing Coip., 9356 Santa Monica | Electronic products: loudspeakers, micro- | May 15, 1958 


Blvd., Beverly Hills, Calif. phones, amplifiers, transformers, and pub- 
lie address and sound systems. 
Jordan Electronies, Inc., 3025 West Mission | Nuclear electronics instruments.............] Aug. 9, 1958 


Rd., Alhambra, Calif. 


National Steel & Shipbuilding Corp., Har- | Aircraft parts, assemblies, and shipbuilding.| May 20, 1958 
bor Drive at 28th St., San Diego, Calif. 


Topp Industries, Inc., 8907 Wilshire Blvd., | Electronies equipment for use in the con- | Mar. 10, 1959 
Beverly Hills, Calif. | trol of flight of guided missiles and jet 
} aircraft 
Jarecki Corp., Grand Rapids, Mich.........}| Contracts for mechanical assemblies for use | Mar. 4, 1959 


in aircraft and missile instrumentation. 
Michigan Seamless Tube Co., 400 West St., | Cold drawn seamless steel tubing. ......--- Sept. 10, 1958 
South Lyon, Mich. 


Parsons Corp., Aircraft Division, P. O. | Aircraft parts and assembly...............-- Jan, 10,1959 
Box 112, Traverse City, Mich. 


Small-business certificates granted during April 1958 


Name and address Certified for | Expiration 
date 

Craig Systems, Inc., Danvers, Mass ..| Systems projects consisting of combining in | Apr. 17, 1959 

a planned layout the installation, check- 

i ind testing of Government-furnished 

or prime-contractor furnished equipment 

such as electronic equipment, surveillance 

equipment, avionics, meteorological, con- 

trol, missile components or missiles them- | 

Ives) and the housing and packaging of | 

this equipment as as m. 
Lee C. Moore Corp., Pittsburgh, Pa Fabricated el structures July 31, 1958 
Wausau Paper Mills Co., Brokaw, Wi .| Fine writing and uncoated book papers June 9, 1959 


EXHIBIT 5 


Recapitulation of size-standards cases handled in Small Business Administration 
field offices 


riod j uml Ilours Reporting period ending the Number tlours 

25th of the month of cases | required 25th of the month of cases | required 
R— Ay 666 523 October 323 360 

Mat D5 376 September 359 358 

I lary 701 4 August 277 258 

Ja 138 331 July 376 254 

) g3 24 

Nov 453 13 Total BEE. Bunseaunelnn 
ource: Small Business Administration Work Measurement Report, Procurement and Technical As- 


(Exhibits 6 and 7 will be found in the files of the committee. ) 

Mr. Murer. Mr. Seely-Brown. 

Mr. Seeiy-Brown. It is your opinion that the rules and regulations 
under which you are present ly operat Ing give you the degree ot fle x- 
ibility which is required and at the same time protect the small- 
business community. 

Mr. Barnes. Yes, sir; it is. 

I do not mean to say that they are perfect. But I did admit in my 
statement that in the past year or so, operating under the regulations 
which were adopted following the study by the interagency task force, 


2S8856—59 —3 
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we have cleared the standards through decisions in some 80 certificate 
cases, in some 39 industries. This has given a flexibility to the 500 
rule which, at the time we had the last he: iring before this committee, 
I said I thought would result. 

Now, I want to be very truthful to the committee. I indicated in 
previous testimony that this present regulation would enable the 
Small Business Administration to raise the standard above 500 when 
in all equity it should be done in a particular industry. All of these 
80 cases have resulted in a certificate being issued where there was a 
deviation on the part of the particular industry from the 500 rule in 
one way or another, and, in most instances, of a certificate to a concern 
that had either more than 500 employees, a few more, or up to a 
thousand in some industries. 

In some instances the dollar amount was charged. This happened 
in the trucking industry. And we have also changed the rule in the 
department-store category. 

This has not, however, happened in any cases in which the size 
standard was lowered below 500. I thought this would happen when 
I testified before this committee. We have had several cases in which 
the winning bidder was objected to by his competitor on the grounds 
that the winning bidder was dominant in the field of operation, al- 
though employed less than 500 persons. 

When I say several I mean there were less than five. I would say 3 
or 4. In each case, when we investigated it, we did not concur with 
the protestant. We did not believe that the particular bidder, was in 
fact dominant, although below 500 employees. So it has not resulted 
in our lowering the standard in procurement matters yet. 

Mr. Srety-Brown. When you issue a certificate, do you have many 
complaints ? 

Mr. Barnes. No, sir. When we issue a certificate, if it is the first 
time in the industry, we publish it as indicated in the Federal Reg- 
ister, and we will not make it effective for days. This gives the com- 
petitors in that industry a chance to come in and qualify by obtaining 
certificates themselves. And usually there will be several other com- 
panies that will immediately file for a certificate, and that seems to 
result in the adjustments that remove the complaints. 

Now, I do not mean to say that we do not have complaints, because 
whenever you are deciding cases, as we are, and you decide sometimes 
that a firm is affiliated with another firm and therefore should not 
be granted a certificate—there have been more than 200 cases in which 
we refused to grant certificates—then you have a complaint. And 
this company is very likely to come to this committee and complain. 
But I daresay that any definition that was adopted, even the proposed 
one would bring complaints. As I say, I think the one that we have 
drafted and proposed is the most practicable for this purpose. 

But even under it, you still are going to have to eliminate people 
from bidding, and this results in complaints. Generally speaking, 
the complaints are fewer under the method we are now using than 
any method that conld be devised for determining size. 

Mr. See_y-Brown. In other words, you are saying it is your opin- 
ion that you would be better off with the small-business man if you 
stay the way you are than if vou shifted over to commodity by com- 
modity ¢ 
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Mr. Barnes. I truly think that. I would not have any objection to 
the change if I believed actually we were going to something better. 
But I am not convinced by any manner of means—in fact, I am con- 
vinced we would not be going to a better system, to shift to the defini- 
tion that we have drafted and which is identified as exhibit 6. I don’t 
believe that it would result in a better system than the one we have 
now. I do not believe it would be fairer or that its administration 
would result in less inequities. I have thought so from time to time, 
but after further study and examination, I do not believe that it’s true. 

Mr. Serty-Brown. You feel that the present law actually gives 
you the degree of flexibility—you can still move in several directions 
under existing law if in your opinion that would be a better way in 
which to operate. But under a possible proposal, your hands would 
be so tightly tied that you might in your opinion cause more trouble 
than good ? 

Mr. Barnes. Yes, sir. The reason for that is that while we have 
based these industry and commodity definitions on the business census, 
nevertheless, this means that you have to study the business census 
for each industry and make an arbitrary decision ourselves as to what 
is small and large in that particular industry. 

At present sometimes representatives of an industry advise us 
that the trade practices in that industry is different than is indicated 
by the size standards that we have adopted or may be considering for 
loan purposes. We will make changes and is possible for us to change 
it very easily, because it relates only to loans. 

If this was in procurement, it would mean any time there was a 
close case, I think, we would have people from the industry or trade 
association asking us to change a category. We do not have that now, 
and it would be asking for many types of complaints, I feel, to change. 

Mr. Sreiy-Brown. How would you ever get through the redtape— 
I do not know. It seems to me you are just putting a mountain of 
redtape there. There is enough already. And you might end up with 
more redtape rather than less. 

That is all, Mr. Chairman. 

Mr. Mvuurer. Mr. Yates. 

Mr. Yares. Yes, Mr, Chairman. 

As I understand your present standard, you use only one, and that 
is the numbers of employees ? 

Mr. Barnes. Well, Mr. Yates, we do in procurement work usually. 
But in the oil definition, we did deviate from that. We use barrels 
of production, or capacity, along with number of employees. In 
the general definition, we depart from that in the trucking industry, 
where we have gross volume per year, and in the retail and wholesale, 
of course, we use gross volume per year. In construction work, which 
applies to Government procurement, that is, the construction of any 
type of Government installations, we have recently gone to a new 
definition, which, in effect, is that the average volume of business of 
the concern during the preceding 3 years must be less than $5 million. 

We do not feel that we have to stick absolutely to number of em- 
y)loyees. If you would like me to develop that a little bit further, 
i will tell you why we do feel it is important. 

I myself think—and after consulting with the Bureau of the Cen- 
sus and after talking with economists about this—that the best meas- 
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ure that you could have of size, for manufacturers particularly, and 
probably for all small business, is the value added by manufacture 
or the value added by the particular industry. 

Now, this really measures size. But it is a concept— 

Mr. Yates. What do you mean by “value added”? 

Mr. Barnes. Well, this is a figure that is collected. It is the value 
added to the product by the work of the manufacturer or the particu- 
lar business. And it is a concept that . well known. However, it 
is complex for a manufacturer or other business to figure it. There 
is a direct relationship, however, between number of employees and 
value added by manufacture or by size. 

So when we are using the number of employees, we are using a 
test that correlates pretty well according to the economists that I have 
talked with to the value added by manufacture. Because if a con- 
cern adds a great deal by its work in manufacture, it is likely to have 
an increased number of employees. 

Now, I am sure the correlation is not perfect, but there is a good 
economic reason for using number of employees in most industries. 
We should not be inflexible about it, and we should be willing to 
depart from it whenever it is desirable, and I feel that we are. 

Mr. Yates. Well, that is the point that I was coming to. It seems 
to me that while this job that you have is a very intricate and complex 
one, because of that very intricate nature, you must preserve for your- 
self a certain element of discretion and a certain element of flexi bility 

And I wondered whether or not that was not lacking in so many 
of the standards that you had established. That is, where you arbi 
trarily state that in so many of the businesses—in this type of business, 
we will consider this firm which has less than 500 employees, or less 
than 750 employees, a small business, thereby presum ably at least. 
for all that I see in the material I have examined, depriving yourself 
of the opportunity to consider other standards which may bear upor 


the problem. And I wondered whether this was, in a sense, strait- 
jacketing vour Administration and straitjacket ing some of the small 
businesses that look to your Administration for some measures of 


relief ? 

For instance, as I interpret this scale of standards that you hare. 
there is no business that hires more than 1,000 emp ae that qualitie 
asasmall business. Isthat correct? 

Mr. Barnes. Well, we have not as yet indicated that any firm 
excess of 1,000 employees enn engage in Government procurement for 
set-aside purposes. Now, that is true; yes, sir. 

Mr. YAres. What cous the automobile industry, where vou have 
a company like Studebaker-Packard which seeks to compete with G 
eral Motors and with C hrysler and with Ford? It hires more than 
1.000 employees, | think, and yet I th ink you would agree with me 
that < is s small business in the automobile ir dustry. 


Mr. Barnes. Yes. sir. We have had discussions w ith peop le in th 
automobile industry, with the smaller companies, at least with two 
of them. And the difticultv is that we do not set aside contracts for 
bidding by small] companies unless we Can assure the Defense Depart 


ment that there will be at least 3 bidders, that there are at least 3 
companies that are small and qualified to do this work. Otherwise, 
there is no competition for it. 
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Mr. Yares. Is that not an erroneous standard, too, in so many of 
the industries today, because you have so few industries competing ? 

I think particularly of metals industries, where the tendency i is to- 
ward a greater concentration in fewer and fewer companies. So that 
where you again have an arbitrary standard of saying that you have to 
have at least three bids, do you not thereby lock yourself and some of 
your small businesses out ¢ 

Mr. Barnes. Well, that is a matter of the set-aside program, and in 
dealing with the procurement agencies, they are pretty ad: amant that 
in order to do their job properly, they have got to have competition if 
it is open bidding. They are willing to set aside wherever we can 
show there are at least three companies that can bid. We have talked 
with representatives of the automobile industry, and we have con- 
sidered issuing certificates, but there would be only two we could issue 
them to. And in each instance we have referred them to the Defense 
Department because some of these contracts entered into by negotia- 
tion or they may have been low bidders on particular type items. 
Actually we have not ever had a certificate requested by the automotive 
industry. And I don’t mind deciding the case when we get to it. 

Mr. Yares. What if there were an application for a loan? Of 
course, I do not envision that a company in the automobile industry 
could get along with a loan limited to a maximum of $250,000 possibly. 
But 

Mr. Barnes. Well, I might use as an ex: unple the oil-refining indus- 
try where we made a decision. We raised the size standard up to 1,000 
employees, although I well know that a refining company manufactur- 
ing in excess of 30,000 barrels capacity per day can be operated with 
250 employees or less. The sole purpose was not to exclude those com- 
panies who were trying to do a good job as an integrated company, who 
had marketing outlets, and who emphasized distribution. 

There is a rough rule of thumb that it costs $1 million in capital 
assets for each 1,000 barrels a day refining capacity. So a company 
with 30,000 barrels a day capacity has more than $30 million invested 
in fixed assets. In order to handle 30,000 barrels a day, at $2 a barrel, 
it is apparent they must have a working capital that would provide 
them with $60,000 worth of oil a day and must have probably a 3 weeks 
supply on hand. So it is clear th: at you get easily beyond any interest 
in the size of the loan limit that we have of $250,000, when you get a 
very large number of employees or a very large volume of business. 

I think the loan limit itself is fairly self-regulating as to size in the 
loan program. And if you get above this, you are simply not dealing 
with small companies. And this is a small-business program and a 
small-business loan program. 

Mr. Yares. Well, are we not really talking about something that 
does not have the validity as a standard that has been ascribed to it? 
The impression that I get is that for most businesses you just cannot 
arbitrarily establish a certain number of employees as defining small 
business. 

Perhaps those businesses who fall below a certain level, below 500 
employees, in most businesses would be small business. 

Mr. Barnes. That is right. 

Mr. Yates. But there are so many situations which are not appli- 
cable for this standard, that one wonders whether the use of the 
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standard in other situations is a valid one. I think of the petroleum 
industry, which you just mentioned, and I think particularly of the 
case of the Premier Oil Co. which has been, I guess, storming at your 
doors for 2 years now trying to obtain a classification as a small busi- 
ness. Its arguments that the standards are erroneous seem to be most 
persuasive tome. The fact that two of the companies whom you have 
designated as small business are much larger in capital wealth, in oil 
pumpages, and yet have fewer employees. 

Now, what are the important standards? Is number of employees 
the important standards? I think in competitive terms, in terms of 
the competition between one company and another in the marketing 
field, in the other fields of economic endeavor, that the total amount 
of wealth, the total amount of sales, and the total amount of business, 
the total amount of economic power possessed by the companies are 
far more important standards than numbers of employees itself. 

As you yourself pointed out, a company can be a tremendously 
powerful oil company and still hire less than 200 employees. 

Mr. Barnes. Well, Mr. Yates, let us take the example of the Premier 
Oil Co. Now, I have been into this case so well I feel I know almost 
all their employees, as a matter of fact. It is a fine company and ably 
represented. 

I do not think Premier has any objection to the definition we have 
adopted and the standards we have set for the oil refining industry. 
What they object to is the fact that we have “number of employees” and 
consider affiliates with them. It is the problem of affiliates that occurs 
so frequently. 

Mr. Yares. Well, again we come to the question of discretion and 
inflexibility. I would say that there are instances in which the use 
of an affiliate might very well be a subterfuge in order to qualify asa 
small business for the purposes of your act. And yet I can see, too, 
that there are situations in which, even assuming that a company 
establishes an affiliate for the purpose of seeking to qualify, taking 
this company overall as an affiliate, and taking the affiliate and the 
principal concern, it is still small business by comparison with those 
whom it competes in this industry. 

Mr. Barnes. Well, I will make a frank confession of this. In one 
thing we have been inflexible, or rather inflexible. And that is we 
have always insisted that all of the affiliates be counted in computing 
size, no matter how it is computed. And I have done this 

Mr. Yates. Counted in what sense? You mean in numbers of 
employees or in capital ? 

Mr. Barnes. In any test that you take. And the reason for this 
is that if you do not do this, you immediately open the door to a 
nonenforcible method of computation that invites subterfuge. We 
have had every type of application, I think, imaginable, made of 
us, all with very good arguments behind them, too. 

We have had such situations as a company that is large by any 
standards that has one department that operates a plant in a city 
isolated from the general corporate business, and doing a different 
type of work. When they run out of that work, they ask if they can- 
not have this particular department certified as small. Or if they 
set up a subsidiary for it—they are anxious to find work for this 
department. 
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Well, obviously, it would not be fair to other companies which do 
not have the affiliation with this large company. 

In the Premier case, they had over 5,000 employees, they are en- 
gaged in many types of business activity, and the parent company 
is really a holding company that has merged and picked up a number 
of small companies. 

Now, I do not think that this program should encourage this type 
of expansion. It is true that there are refining companies that are 
smaller than Premier. But in terms of total number of employees 
and total activity, it is considerably larger than any of the companies 
that are in any other way admitted to this type of bidding. 

And while there may be other companies that are permitted to bid 
that have larger assets, if we depart from some measure of employees, 
then I would have to tell this committee that it is hopeless to administer 
it. You just simply cannot follow all the legal involvements that you 
would promptly get into. 

Now, this we have been inflexible about. If you want to change 
the law and say ingnore affiliations, I would 

Mr. Yates. I do not propose to change the law. I think that, as 
I understand the purpose of the definition, it was to consider the 
various standards that went into attempting to determine the compet- 
itive position of a particular company in the business in which it 
operates—to try to attempt to find out whether this business needs 
help from an administration such as yours in seeking to stay alive in 
the battle for survival which small business has with big business. 

Now, when we talk in terms of Premier, when we talk in terms of 
Shamrock in the oil business, when we talk in terms of Studebaker- 
Packard, when we talk in terms of Harvey in the aluminum business 
which is now coming in as a producer, we are talking about a relative 
giant among giants. And when you talk about small business in this 
sense, you are talking about small business in a relative sense. 

And the committee, too, has to consider smal] business in the rela- 
tive sense. For example, getting back to Premiere, which you say you 
are very familiar with, and I think you are, because I know they have 
been knocking at your door for a long time. 

But in his statement which he will make to the committee, an ad- 
vance copy of which has been furnished to us, the counsel for Premier 
says this: 





I have prepared a chart which compares Vremier and its affiliates with 
Shamrock— 


I think you know the facts pertaining to Shamrock— 


and to Pritchard. You will observe from. this chart that Premier has 50 per- 
cent less refining capacity than Shamrock, has only 1 percent of the oil produc- 
tion of Shamrock, has no gasoline plants, no product pipelines such as Sham- 
rock owns. In addition, in the area in which Premier and Shamrock compete, 
Premier has only 2,500 barrels refining capacity as compared with Shamrock’s 
capacity nearly 10 times that amount. Yet Premier under the definition is large 
and Shamrock is small. 

I must confess that I am impressed with the possibility that the 
definition may be wrong, therefore, and that we have to look, as I see 
it, to the competitive position of both of these companies in a par- 
ticular industry. And even when you bring in the affiliates of Premier, 
you still have to think in terms of whether Premier can compete with 
Shamrock, with all the wealth and resources of the affiliates with it. 
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In what position is Premier then? Is it in a position to compete 
then with Shamrock, and if Shamrock is classified as small business, 
should not Premier be classified as small business, too 4 

Apparently, you came to a different conclusion. 

Mr. Barnes. Yes. 

Mr. Yates. And I do not know whether I can criticize you for it, 
except that the standards Mr. Locke suggests for your consideration 
seem to be most persuasive to me as I interpret his statement. 

Now, I do not want to criticize you for having come to an opposite 
conclusion. Perhaps the fault lies in the fact that there is not a suf- 
ficient discretion in the standards that either you have established or 
that the law has established in seeking to find out what the com- 
petitive position of businesses are in an industry-wide basis. 

Now, if I have taken too much time— 

Mr. Mutter. I wish you would yield at that point. You can pursue 
this as much further as you care to. 

But if the statute as it now exists is not sufficiently broad so as to 
give the Small Business Administration all the discretion it needs, I 
wish somebody would tell us how we can change that language. It 
gives you the ‘right to review all the facts and circumstances of any 
given case and issue a certificate if under all the facts and circum- 
stances, not only of the aplication, but of the industry and the com- 
modities, and everything else you can consider or that can be presented 
to you, and make a determination, is it or is it not small business. 

Now, with that discretion vested in your agency, how can the 
statute give you any more discretion ? 

Mr. Barnes. I have no complaint about the statute on this point. 
My statement was this: I admit the possibility of error. I do not 
want to say that I am infallible. But to me, in the administration of 
this law with equity, you have to be rather inflexible in your con- 
sideration of affiliates. And if I am not following the intent of 
Congress on this, I meant I would not be adverse to havi ing something 
else added. But I think that Iam. And I do not believe that you 
could administer the law fairly and without having such holes in it 
that anyone can drive a truck through it if we depart from considera- 
tion of affiliates. 

In connection with this refining business—if we ignored employees, 
there are a number of other companies that would comnediatle be 
knocking on the door, and they all are following this very c: arefully. 

Mr. Yates. Such as whom? 

Mr. Barnes. Well, my guess would be Lion Oil Co., I think would, 
and there would be others. 

Mr. Yates. Are they excluded because of number of employees 
now ? 

Mr. Barnes. And affiliation with other companies. 

Mr. Yates. I am not familiar with Lion. I would like to find 
out just what entered your mind in your interpretation of this. 

Mr. Barnes. Well, now, I am advised there are affiliates of three 
major companies—I. T. & T., Carrier, and United States Steel—there 
are affiliates of each of those companies that have already requested 
to be certified as small. 

Mr. Yares. In the petroleum industry ? 

Mr. Barnes. In the petroleum industry. 
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Mr. Yates. Through which affiliates? 

Mr. Barnes. I can furnish you the names if you like. I do not 
have them right here. But this is an example of the kind of situation 
that size standard and the affiliation illuminates. 

Mr. Yates. Well, I agree that United States Steel is not small busi- 
ness. I have encountered this in my hearings in the aluminum indus- 
try, where I have the impression that when the Government entered 
into contracts with the primary producers, such as Alcoa and Rey- 
nolds and Kaiser, providing that certain portion of the production for 
the plants whic h the Government was subsidizing in great measure 
should go to so-called nonintegrated producers, it was ‘intended that 
the nonintegrated producer be considered a small business. And yet 
we find under the definition of “nonintegrated producers” under those 
contracts, General Motors is included, Ford is included, and other 
companies of that size, who could not possibly under any kind of 
interpretation be considered as small business. 

I agree that United States Steel should not be considered small 
business, and I think probably Premier’s affiliate should not be con- 
sidered small business. 

And yet I think that in the interpretation, in the determination of 
what is small business for purposes of certain figures, you have to 


think not only in terms of numbers of employees. You are perfectly 
proper in bringing affiliates into the consideration, although I am not 
aware that Congress originally set this up—I personally believe you 


are probably correct in bringing affili: ations in. But it seems to me 
you have to go one step beyond that and decide that having brought 
these affiliates in, you then have to decide what is small business in 
terms of the overall power and size and position of the company in 
this industry. 

Now, having done that, apparently you came to the conclusion that 
Premier was not a small business. Having done that, you came e 
the conclusion that Shamrock was a small busine ss, and that Pritchard 
was a smal] business—even though these companies, in the oil industry 
itself, are much larger, are much more powerful, are much stronger 
than the Premier company ? 

Mr. Barnes. That is correct; that is exactly correct, sir. 

Mr. Muurer. If you yield at that point—I would like to know how 
you can justify that position—that one company that is a stronger 
competitor and a bigger competitor in the overall picture can be small 
business and the weaker one is not small business. I agree you should 
take into account the overall picture, including affiliates and every- 
thing else. But when you get all through, and you have the whole 
picture of each group, how can the stronger one be small business and 
the weaker one big business ? 

Mr. Barnes. Well, in this particular case, 1 would justify my action 
by saying this: In the oil business, where there are two of the compa- 
nies that are classified as small, that would be larger than a third com- 
pany, greater financing is needed. Now, this smaller company that 
app: rently is being discriminated against here is, in fact, in the other 
businesses in which it has a great many employees, but it is in types of 
businesses that do not require much financing. Therefore I think the 
decision is perfectly equitable, that it does not have as muc ‘h overall 
assets—this is true—but taken by and large, it is a larger company 
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than are the other companies that confine themselves solely to the oil 
business. I indicated that by giving you the dollars required for opera- 
tion in the oil business. My mind is certainly not closed on the oil 
business. I am from the oil country, and I am interested, above all 
things, to have an equitable decision there. 

I said in the decision which I wrote at the time, which I have handed 
in this morning, that I am not convinced that 30,000 barrels in the 
final analysis may be an accurate cutoff point. ‘These companies ar- 
gued very sincerely for a higher figure. But keeping in mind what 
my job is, we have set aside certain oil purchases to be made from 
small companies. Some of the companies wished to have a very low 
figure, so that they would always get some of these set-aside offers. 
Others said “No,” in fairness it should be a very high figure “because 
all of us are small when contrasted with the ms vjor oil companies.” 

But my view is that we set it at 30,000, and if I am convinced later 
that it can be raised and that still all of the smaller companies will be 
able to get orders under the present set-aside program, t would have 
no objection to raising it. But I would not think that the employee 
number should be changed. 

Mr. Yates. May I suggest to you that I believe that you still have 
not yet quite answered Mr. Multer’s question. I think you should con 
sider, too, several of the other things Premier has stated. Even con- 
sidering all of its affiliates, it says this: 

Competitively in the industry it is obvious that Premier is only a fraction of 
Shamhrock’s size. The only excuse, then, for classifying Premier as large and 
Shamrock as small would be tremendous financial size, contributing to Premier's 
competitive position. But Premier and its affiliates do not have such size. 

I have prepared another chart showing the competitive financial size of Premier 
and all of its affiliates, including City Products on the one hand and Shamrock on 
the other. These figures show that Shamrock has well over double the net worth 
of Premier and City Products combined— 


of all affiliates— 


well over double the assets of Premier—double not only the net worth, but the 
assets of Premier and City Products combined, and nearly double the net income 
of Premier and City Products combined. 

And so you have a situation in which one company is classified as 
large, whereas its competitor, which is many times larger in the com- 
vetitive business, and twice as large financi: ally, is classified as small. 
And you wonder whether- -you begin to wonder whether the definition 
which you have est: ablished is not being used much too inflexibly, to 
the point of where, having set up this barrier, you have closed out all 
consideration of other factors that enter into the picture. Because on 
the basis of these arguments, having considered all the affiliates, you 
say— 
because I have this rule that I cannot classify any business as small business 
which has over 1,000 employees, in itself and in its affiliates, regardless of 
whether its competitor is twice as powerful in net worth, twice as powerful in 
assets, twice as powerful in income, because I have this definition of the fact 
that there is this number of employees, who are not usable in this industry, but 
used in another affiliate industry, I cannot therefore consider this as a small 
business. But at the same time I consider this competitor, which is twice as 
large again in all of these very strong—by all the significant standards—yet that 
company is considered as a small business. 

On the face of it I must confess it seems to me to be an anomalous 
decision. 
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Mr. Barnes. Well, I certainly do not agrue that I am right. I 
merely say I think I am right. 

Mr. Yares. I think you will agree with me I used a most temperate 
word when I used the word “anomalous.” 

Mr. Barnes. Yes, I agree. But on the other hand, I am going to 
come right back and with your permission point out that Premier has 
less than 500, as I recall, people in the oil industry. It is very small 
in the oil industry. It has 4,500 other employees engaged in ice 
plants, in dairies, in every type of thing. And for all I know it may 
be—-— 

Mr. Murer. Excuse me, Mr. Barnes. Are any of those other facets 
of the Premier business big business, or other than small business ? 

Mr. Barnes. Well they are certainly some of them the largest in 
their area. I think they would be large by any description in the 
industry they are in. And overall, it is the type of company which 
is engaged in assembling small companies for this purpose. 

Well, I think it might operate under its own steam. 

Mr. Yates. May I ask this question: A few seconds ago you indi- 
cated if you did open this up to Premier, you might well open it up 
to an oil company which was an affiliate of the United States Steel 
Co. But don’t you then have to bring United States Steel, with all 
its assets in, as an affiliate, to be compared with the other companies 
in the business? And I think that under any sort of an affiliation 
you would then find that United States Steel was large business and 
therefore not—a certificate could not be granted ? 

Mr. Barnes. In order to make Premier eligible I would have to do 
either one of two things. I would either have to change the defini- 
tion relating to refining and drop out any consideration of employees. 
Or I would just have to, on my own initiative, issue a certificate to 
Premier saying “You are a small business for the oil industry, and I 
don’t care what else you are.” 

Now, as far as I know, those are the only two routes that I have to 
make Premier eligible to bid on Government set-asides. This last-——— 

Mr. Muurer. Suppose both are wrong—that under the statute you 
are charged with the duty of issuing a certificate to a small business 
company, regardless of the number of employees or anything else, if 
it is genuinely sinall business ? 

Mr. Barnes. Mr. Chairman, I would have to do it some way. 

Mr. Murer. What is the sense of giving you discretion if you are 
going to say 1,000 here, 500 there, and that is it and period, and no 
further ? 

Mr. Barnes. This involves administrative discretion. 

Mr. Murer. You give up your administrative discretion if you are 
going to set up a regulation and say “We meet this member and that 
is it. If itis 1,001 we exercise no discretion” ? 

Mr. Barnes. Well, Mr. Chairman, you are quarreling with the dis- 
cretion I have used in the case. 

Mr. Murer. I am not quarreling with your discretion you have 
used. Iam quarreling that you have not used your discretion. 

Mr. Yares. Mr. Barnes, the chairman is suggesting to you that 
what you have done is deprive yourself of the discretion that is yours 
by establishing rigidity standards to which adhere. 

Mr. Mvcurer. That is the point I am trying to make. 
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Mr. Barnes. Well, I merely repeat that I do not think that this 1s a 
small company of the kind and type that we should help and should 
make eligible for Government procurement. 

Mr. Mutrer. Because it has 5,000 employees, and is in a sense merely 
a financial company assembling small co mMpanies for their general in- 
dustrial activity. Another ie rson in my position, exerc iniig Chet ir dis- 
cretion, might feel different] I might arrive at the same determina- 
tion that you did using my ti scretion under the same circumstances. 

Sut the feeling you have created in my mind is ‘the at you have set up 
a regulation and you are arbitrarily sticking to that regulation, in- 
stead of taking into account all the facts and cireumstances not only 
of the company, but the entire industry. 

\fr. Yarrs. I must say this. I sympathize with your job because 
vour job is a very complicated and difficult one. It calls for the ex- 


ercise of oo and a vast knowledge of the American industrial 
picture. You have to know each Industry and vou have to be able to 
appraise *-h industry in order to decide whether a particular com- 
pany 1s amall business in terms of that industry. This calls for the 
exercise of discretion. But when vou establi certain tandards and 


say these are the standards for this industry, f you have established 
1 
i 


| 
i 
eas } } : . . 1 
mnreniistie st and: aras., and VOU mMsist on being OUNn 1 | ry them. | suo: 


St to you you are not doing your 1ob correctly. 

"Me Barnes. Well, the problem is not within the industry, because 
this ise sais > they would all stay in their own categories. Lut Amer- 
1c an companies are just not that type. 


Mr. Yares. But it is in the industrv This company is not onlwv in 
this industry, but it is in several industries. What vou have to do, 
then, is if this combined company moves into the oil industry, you 
have to decide what its compe titive position is in the oil industry. 

If this compa vy comes to you in whatever other business its parent 
company is in, and s ays “oive us a certificate in this industry,” you 


then have to compare it - this oben ,too. This makes for a com- 
plicated pict ure. lagree. 

Mr. Seety-Brown. Would you yield, s 

Mr. Yates. Yes, ] yield. 

Mr. Seety-Brown. I gathered from listening to Mr. Barnes that 
the only inflexible decision, 1f you want to call it, that he made was, 
not whether it is in the industry. His argument is that this firm is a 
holding company, and he decided a holding company in his mind 
should not receive the certificate. That to me is the decision he made. 
Now maybe I am right or wrong. 

Mr. Yares. This, I think, is the sum and substance of what he did, 
but I don’t think he said that. I think what he has attempted to 
elucidate is that this holding company was considered in its position 
in the oil industry as an oil company. Am I correct or is Mr. Seely- 
Brown correct / 

Mr. Barnes. I said I had looked at the whole entity of this com- 
pany as well as the other companies when the decision was handed 
down. 

Mr. Yates. You did not deny its application on the basis it was a 
holding company, then, did you ? 

Mr. Barnes. No. 
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fr. Yares. All right, then. The impression Mr. Seely-Brown gets 
is that this is the way you acted—because it had an affiliate it was not 
automatically. 

Mr. Barnes. I looked at the whole company and decided that as a 
whole company it was a larger company than the others. 

Mr. Yares. In the oil industry ? 

Mr. Barnes. No; in all of its activities and operations. 

Mr. Yares. And yet you were judging it by its position in the oil 
industry ¢ 

Mr. Barnes. If I judged it by other standards I would arrive at 
the same thing. You have got to fit a company into an industry, 
if we are using any type stand: ards. I don’t think it is fair to indicate 
I have been inflexible. I have given you an indication of 38 industries 
in which I have deviated or made a change. And we have made a 
change, it is true, by varying the number of employees. But we have 
not even stuck to that. Only in the past 10 days we took contractor, 
any type of Government construction contractors, completely out from 
under any employ category or classification whatsoever, and used only 
dollar volume. 

There was good and ample reason to do this. I wouldn't hesitate 
to do it in other industries if I am convinced that it is the fair and 
equitable thing todo. So I have not been inflexible. 

Mr. Yarers. May I suggest to you the impression I get this morning 
is yours is a job which requires extreme discretion as it is set up here 
in order to protect the nghts of smal) business. I wonder whether 
there shouldn't be some kind of an appellate tribunal or person or 
court above you after you have made ® your decisions to which some- 
body coulc l appe: al for relief. 

Mr. Barnes. I would be perfectly willing to have you do that, but 
by the time it gets to me it is to the appell: ite state. It has been to 
three stages by the time it gets tome. You can let an appeal lie to the 
Supreme Court for all I care. But some time you are going to have 
to have a decision. 

Mr. Yarrs. Well, the point I make is that somebody has to exer- 
cise a discretion along the way here. And I must confess that I don’t 
see that a discretion has been exercised here. All that has been exer- 
cised is the application to certain rigid standards of certain facts, and 
there has been no discretion exercised. 

Mr. Barnes. There has been a discretion exercised in 38 different 
industries, involving—— 

Mr. Yarrs. You mean in establishing the standards. But not in 
the applicat ion of particular facts. 

Mr. Barnes. Yes, sir. In all 80 cases there was an individual deci- 
sion that resulted in a deviation from a general rule. And it was all 
done on the basis of an individual hearing, and there was flexibility. 

I can’t make it any clearer than the fact that this has been the result 
of these 80 cases. I have filed them with the committee, and I am 
willing to make decisions as to size. But I am not—I have no assur- 
ance that I will be right in every one. I will just do the best I can 
with them. 

Mr. Yares. I can remember what Robin Hood is supposed to have 
said. He said, “My grandfather shot a good bow at Hastings. No 
man can do more.” 
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That is all. 

Mr. Mutter. Mr. Barnes, in answer to one of Mr. Yates’ questions, 
you indicated that if you granted this application of Premier, and 
certified them as small business, you would be flooded with appli- 
cations from others. Is that one of the criteria you take into account 
as to whether or not a certificate should be issued ¢ 

Mr. Barnes. Well, I didn’t mean to imply that it was a question 
of being flooded. This does not bother us, Boom in each of these 
cases where we have applications for a deviation, we know that there 
will be other cases filed. That is why we publish them in the Federal 
Register and invite all other ones to come in. But in the oil industry, 
you have other affiliates, other companies, with relatively small pro- 
duction capacity, who are affiliated with large companies, and who 
have just as good an argument, as far as I am concerned, as does 
Premier. 

Mr. Mutter. Then let them come in and present their arguments. 
If this case is a fair and proper case and anybody else thinks they 
can come under the same standards and prove it, let them come in 
and prove it. 

Mr. Barnes. If I didn’t think that Premier should be entitled to 
be classified as small for this, I certainly would not think that the 
other ones were, because in each case only affiliation was involved. 

Mr. Yates. How many applications of Premier’s type have you 
had in the oil business? Have you had some from other companies 
with affiliates? 

Mr. Barnes. Yes, I think we have probably had 8 or 10. 

Mr. Yates. Were the 8 or 10 rejected because of affiliates? 

Mr. Barnes. Some of them were, and some of them were granted. 

; © 

Mr. Rreutman. Mr. Barnes, in the Premier case, the decision, as I 
understand it, was made because of the size of the company and the 
number of employees and the different types of industries of the 
operator, is that correct ¢ 

Mr. Barnes. Yes, sir. 

Mr. Rreniman. They were not found to be dominant in the field 
of oil production ? 

Mr. Barnrs. That is right. They are a small company insofar as 
their activities in the oil business. There is no question about that. 

Mr. Rreutman. Yes, you know something about the affiliates that 
they have? 

Mr. Barnes. Yes, sir. 

Mr. Rreniman. Are any of the affiliates now certified as small 
business ? 

Mr. Barnrs. No, sir. 

Mr. Rientman. None ofthem. What type of industry are they in? 

Mr. Barnes. They have ice plants, dairies, beer, business—it is a 
very miscellaneous company, miscellaneous activities and products. 

Mr. Rrentman. I don’t know enough about the oil companies that 
you have had under consideration, who have petitioned for a cer- 
tificate, to go into the subject deeper. But the decision was made, as 
I understand it—and I want to get this clear in my mind—on the 
basis that they were not dominant in the field, but because they were 
affiliated with a lot of other industries and therefore they were con- 
sidered as a big business employing thousands of people? 
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Mr. Barnzs. Yes, sir—in their varying economic activities they 
would, in my opinion, have to be considered as large. Although un- 
doubtedly in several of the fields they are in, they are a small com- 
pany. I don’t mind making a further statement about this particular 
case, 

Certainly many of these smaller companies in the oil business— 
Shamrock and many of the others—they have started in the oil in- 
dustry, they have stayed in the oil industry and they have grown. 
And it is a business that requires an immense amount of capital and 
assets. 

Now, Premier differs from these in that, as I say, it is the company 
that is their parent co wee has been financing and buying smaller 
companies in various industries. This Premier company was bought 
by the parent company, I think, a couple of years ago, and it sub- 
seen found that the competition was very keen in this business, 

Now, when we started setting aside jet fuel and other petroleum 
products, this of course was regarded as very much of a boon to the 
smaller companies in the oil industr They have been very active, 
and it has been, in my opinion, a veatle good program. 

However, the amount that is set tases is certainly not such that 
it excludes any particular company from other Government business 
in the petroleum field. A typical situation, for instance—the Gov- 
ernment might be buying $120 million worth of oil and jet fuel and 
other products over a 6-month period, and there might be $40 million 
set aside. Now, this has actually happened—that in many of these 
bide, as you know, the portion not set aside is the first contracts that 
are let. "The smaller companies have to or do bid on the portion not set 
aside before they bid on the set-aside portion. In many cases they 
have been able to get sufficient contracts in the portion not set aside so 
that they did not come back and rebid on the set-aside portion. 

Mr. Yares. May I interrupt at this moment. Isn’t it true that 
you don’t really consider Premier a part of the oil business ? 

Mr. Barnes. Only indirectly ; that is right. 

Mr. Yares. So that when you think in terms of set-asides for those 
in the petroleum business, you just don’t consider Premier part of the 
petroleum business ? 

Mr. Barnes. That is partially correct, yes, sir. But I am looking 
also at the overall activities of Premier. 

Mr. Yares. That is right. And this would be true of any business 
that wash varied—any business that owned a bakery or owned an 
ice-machine plant or a manufacturing plant, in addition to the oil 
business, could not qualify as small business ? 

Mr. Barnes. Yes, they could— 

Mr. Yares. If they have less than 1,000 employees, and pump less 
than 30,000 barrels a d: Ly they could qualify ? 

Mr. Barnes. They refine less than 30,000 barrels a day. 

Mr. Yarrs. And the fact that others who are engaged solely in 
the oil business and are—well, in this case—twice, 3, 4, 5 times, 6 
times larger, or no matter what their asset position was in the oil 
business. Suppose it was Standard Oil of New Jersey, with al! its 
wealth and assets, had less than a thousand employees in this business, 
and refined less than 30,000 barrels a day, it could qualify as small 
business, under your definition ? 
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Mr. Barnes. Yes, it could, because there are limitations on the 
asset size and on employment size in the definition. When you say 
30,000 barrels a day capacity, you place a limit on the size of this 
company. You effectively place a limit. And it- 

Mr. Yates. Yes. But a company can be an extremely wealthy and 
powerful company in the oil industry, and have only 500 employees? 

Mr. BARNES. Yes, sir; but you can’t leave it by this test alone, be- 
cause there are some of these small companies in the oil industry that 
are mi sekeetitiers as wellas refining. So we had to set the employee figure 
high. 

Mr. Yates. To my own mind, I gather the impression that a multi- 
ple-purpose business, a business engaged in a variety of businesses, 

cannot really qualify as an oil business for the purpose of being given 
a certificate in the oil business under the definitions that have been es- 
tablished here? 

Mr. Barnes. Well, it could, yes it could. 

Mr. Yates. And I suggest to you that it is an arbitrary distinction 
that you may have created in saying that this is what we have for the 
oil business. You don’t consider it as oil business as such. You say 
what is its position in other industries, which you should have. But 
then you but the oil industry on this—— 

Mr. Barnes. But they are interested in bidding on oil. They are 
trying to get some of the set-aside oil. 

‘Mr. Yates. But you still have to look at its competitive position in 
the oil industry as such, taking all of its assets and wealth and every- 
thing—does it still qualify as small business by comparison with the 
others in the oil industry ? 

Mr. Barnes. I don’t think it does, Mr. Yates. Now, as I say, I can 
be wrong. 

Mr. Motrer. Mr. Barnes, I suggest that you have someone here 
when Mr. Locke testified on this subject. We have an advantage over 
you in that we have read his preliminary statement. If the facts as 
he sets them forth are true, I think that you have done the company an 
injustice. Either they shouldn’t get the certificate and the other two 
companies shouldn’t get it, or they should all have it. Now, I am not 
trying to prejudge it. I want you to have someone here—get a trans- 
cript of that testimony and review it after it is submitted to the com- 
mittee, and let us have your answers to it. 

Mr. Barnes. Mr. Chairman, I know Mr. Locke, I think highly of 
his abilities as an attorney. I have complimented him. I have told 
him that I hope he will be Governor of Texas some day. 

Mr. Murer. In the meantime he has a client he wants taken care 
of. 

Mr. Barnes. And as far as I am concerned, he is comparing apples 
and bananas. 

Mr. Mutter. I suggest it doesn’t appeal to Mr. Yates or me that way. 
Mr. Riehlman has not had an opportunity to read the statement. 

Now, when i give us your answer to it, I would like to have you 


submit to us—I don’t think you are going to find any fault with 
this statement of facts. But if his facts are incorrect you give us the 
correct statement of fect But please ot the same time submit to us 
a summary of the overall picture of each of the otlier two companies 


and ot this COMPANY AS 1f WAS submitted tO you, as to affiliates and 
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all of the business they are doing and their finances and their assets, 
their annual sales, and all of the other criteria, number of employees 
in all of their affiliates, and let us have a comp: irative summary, and 
let us then make a determination—or not a determination, but a sug- 
gestion, if one is called for. After you get to us, we may say to Mr. 
Locke, “You can be Governor, but you can t win this case.” 

But we may have a statement from you, he is entitled to both. 

Mr. Riewiman. Mr. Chairman, I want to say in deference to the 
Administrator here, I have been caught short on the statement mnyeelt. 
i have just listened to the conversation here and the interest Mr. Yates 
has had. And I really and truly have a little bit different feeling. 
1 don’t want to take the time right now to express it. But lamina 
business that is highly competitive, and I would be quite interested 
if I knew that a business in the same field was affiliated with a dozen 
other big companies, or small companies, and they had financial assist- 
ance sufficient to manipulate their operations in these different fields, 
and I was depending upon own activity alone, even though I were 
not dominant in that field—I would be quite perturbed if that com- 
pany were certified and given a certificate to procure my items, and I 
was eliminated as an individual and operating alone in that field, 
and was not dominant in that field and did not have 4,000 or 5,000 
people who were associated with affiliates of another company. It is 
quite a question and one that I think a lot of small-business people 
would be perturbed about, too, Mr. Chairman. And I would want to 
reserve my position until J have heard the testimony from the Premier 
peop le in this ease. 

Mr. Murrer. Well, my own reaction is just this. If a small busi- 
ness becomes affiliated with any number of small business the result 
is you have big business—that is my viewpoint of General Motors, 
du Pont or any of the other big companies—a lot of small ee 
grew up and affiliated and now they are one great company. I think 
you would be justified in disqualifying any affiliate of General Motors 
or I, T. & T., or any of these big companies. It is not small business. 
But the picture which we have got, which you have not yet had the 
opportunity to answer—it seems to indicate that the other two com- 
panies that have certificates as small business are certainly larger 
than this one, looking at the whole picture. I want you to have the 
opportunity to give us the whole picture, because then we may change 
our mind, 

Mr. Rreni~man. I have no other questions other than this. I want 
to apologize to the Administrator and to you for not being here at 
the outset of the hearings this morning. Secondly, I was alled out 
on two long-distance calls. I want to interrogate the departments 
who are going to have to work under this suggested new definition to 
find out more fully as to how they react to it and how they feel it can 
be administered. 

I think that will be more helpful, Mr. Chairman. 

Mr. Mutrer. I want to ask Mr. Barnes some other questions with 
reference to his testimony. Now, I note that it is now almost 12 
o'clock. I feel fairly certain we are going to have the bells ringing 
almost immediately after the House convenes. There will be at least 
2 quorum call immediately after. 
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Mr. Barnes, when would it be convenient for you to return? We 
will not meet again until the 3d. We hope to meet on the after- 
noon of the 3d and 4th, if we can get permission to sit. 

Mr. Barnes. What day of the week is the 4th? 

Mr. Murer. Wednesday. 

Mr. Barnes. The 4th would be more convenient, Wednesday. 

Mr. Mutrer. Let us see who we have set now for those days. All 
right—the 4th at 2 o’clock would be all right. 

Mr. Barnes. Yes, sir. 

Mr. Mutter. We will advise you in advance of that if for any rea 
son we will not be able to sit. 

Now, Mr. Burger was also scheduled for this morning. When 
would be most convenient for you to return, Mr. Burger? 

Mr. Burcer. Well, Mr. Chairman, my statement wouldn’t take 
about 5 minutes. 

Mr. Mutter. Including interrogation ¢ 

Mr. Burcer. Well 

Mr. Mutter. If it will only take 5 minutes—thank you, Mr. Barnes, 
and we will excuse you now, then. 

All right, Mr. Burger. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT AND WASH- 
INGTON REPRESENTATIVE OF THE NATIONAL FEDERATION OF 
INDEPENDENT BUSINESS 





Mr. Burcer. I am George J. Burger, vice president and Washing- 
ton representative of the National Federation of Independent Busi- 
ness. I am appearing here solely for the membership of the fed- 
eration. 

We represent independent business and professional people in all 
vocations from all parts of the country. We have the largest di- 
rectly supporting membership of any business organization in the 
country. 

First of all, Mr. Chairman, I want to thank you and your com- 
mittee for inviting me to appear and give testimony on the subject 
matter before your committee. 

I have made a close study of the splendid report of the House 
Committee on Banking and Currency, Small Business Act, June 13, 
1957, and I am referring to that part of the report, Definition of 
Small Business: 

Section 3 of the Small Business Act as rewritten by H. R. 7963 provides that 
if SBA uses number of employees as a basis for determining whether or not a 
concern is a small-business concern, the number of employees which SBA fixes 
as a limit for small-business concerns shall vary from industry to industry. 
SBA would thus be required in its new definition to recognize differing char 
acteristics of various industries rather than applying the 500-employee rule to 


all industries. * * if the new definition is not put into effect within 30 days 
then SBA’s present definition for financial-assistance purposes would be put 
into effect for procurement purposes als 

Congress, in the Small Business Act of 1953, stated that to be considered small 


and therefore eligible for assistance from the Small Business Administration, a 
business concern must be “independently owned and operated and * * * not 
dominant in its field of operation.” 

We concur in this recommendation of the House Banking Commit- 
tee. 
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Mr. Chairman, so there cannot be any subterfuge or bypassing the 
will of the Congress in defining what constitutes small independent 
business, we have stated repeatedly that the business institution must 
be independently owned and operated, and more important—that it 
is not a subsidiary of some larger business institution. 

We could go into greater detail in the various ramifications in defin- 
ing small business. We see no real need for any technical breakdown 
on the overall basis because we are afraid that in having such a 
national policy within the SBA could result in injury accruing to 
small business. We come to this conclusion through our experience 
with many Government agencies. 

It is true that Congress creates the laws. Then they are handed 
over to an administering agency to set the rule or the policy and in 
many of our experiences with Geemuaann agencies we find that the 
interpretations placed on the law as passed by Congress does not 
always check with the will and intent of the Congress. 

In the early days of the operation of the Small Business Adminis- 
tration we in the federation had reason to check and double check 
and it may be found that through our action there was a change in 
the administration of the act, which resulted in benefit for many 
thousands of independent businesses throughout the Nation. 

Mr. Chairman, in our book, and I say this both from my private 
business experience and more recently in my executive position with 
the National Federation of Independent Business—we have found 
that the success or failure of the Small Business Administration Act 
will rest largely on the way this act is handled by personnel of this 
agency. 

Let me qualify—all those who are connected in ranking positions 
with the Small Business Administration must have a thorough, fun- 
damental knowledge of the overall as it applies to small business. 
They must have experience as to what constitutes big and small busi- 
ness. This cannot be determined by any set yardstick, but it can 
only be determined through having true, actual experience in defining 
small business operation. 

At the same time the personnel of the agency must have a deep, sin- 
cere interest in the welfare of small business. 

Without these requirements and knowledge we cannot visualize how 
there will ever be a successful administration in defining small busi- 
ness. 

If such a policy was instituted, and so ordered by the Congress, in 
the administration of the SBA there would be no great difficulty in the 
definition of the terms, nor any great problem as to the annual dollar 
volume, annual sales and annual receipts, certificate of competency, not 
dominant in their field of operation, number of employees, small-busi- 
ness certificates, and even more important—the definition of small busi- 
ness applicable to financial and other assistance. 

In conclusion, we cannot see how, in any possible way a national 
rule can be set as to number of employees, dollar volume sales for a 
particular industry or vocation, and we again reiterate that the most 
important yardstick would be—“Independently owned and operated— 
not dominant in their particular industry.” 

I thank you, Mr. Chairman. 
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Mr. Muvrer. Thank you, Mr. Burger. You are always very help- 
ful. Before I ask Mr. Riehlman if he has any questions, I note on 
page 3 you say the policy should be so ordered by the Congress. I 
wish you could tell us how that could be done. 

Mr. Burecer. I listened to the colloquy of Mr. Yates and Mr. Barnes, 
and I would say in due credit the way that Mr. Yates put the question 
to Mr. Barnes, I think it was logical and sensible. I do believe that in 
the overall operation. I think that the action of the House Small 
Business Committee, your committee, and I think that the action of the 
House Banking Committee, in determining the relative position of 
that individual in industry is the best yardstick for the SBA to ad- 
minister that. 

Mr. Muurer. Do you think the language of the statute needs any 
change with reference to definition ¢ 

Mr. Bureer. I think the way ‘the House Banking Committee re- 
ported it out is thorough. 

Mr. Rreuitman. You don’t feel there is any need for a change at the 
present time in definition ? 

Mr. Bureer. I say again, as the House Banking and Currency Com- 
mittee reported it out, I] think that is it. 

Mr. Mutrer. You mean not only as the House Banking and Cur- 
rency Committee reported it, but as the House passed it? ‘The defini- 
tion in H. R. 7963 which passed the House last year / 

Mr. Burcer. Exactly, Mr. Chairman. In fact, you know right now 
the Senate Banking Committee is holding an executive session on that 
bill. And we oppose any amendment that would change that Policy 
Board. 

Mr. Motrer. You mean that would change the language in the bill 
eliminating the Policy Board? 

Mr. Burcrer. Exactly. 

Mr. Mutter. Thank you very much, Mr. Burger. 

The hearing will stand in recess until June 3. 

(Whereupon, at 11:55 a. m., the hearing was adjourned until June 
3, 1958.) 
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TUESDAY, JUNE 3, 1958 


House oF REPRESENTATIVES, 
SUBCOMMITTEE No. 2 ON GOVERNMENT 
PROCUREMENT, DisposaL, AND LOAN ACTIVITIES, 
OF THE SELECT COMMITTEE ON SMALL BUSINESS, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 2:05 p. m., in room 
1301 New House Office Building, Washington, D. C., Hon. Abraham 
J. Multer (chairman of the subcommittee), presiding. 

Present: Representatives Multer, Yates, Riehlman, and Seely- 
Brown. 

Also present: Irving Maness, subcommittee counsel; K. C. Black- 
burn, research analyst; and Victor P. Dalmas, adviser to minority 
members. 

Mr. Muurer. The committee will please be in order. Subcommit- 
tee No. 2 of the House Small Business Committee will resume its 
hearings on the subject matter of definition of “small business.” 

We are pleased to have with us this afternoon as our first witness 
the Assistant Secretary of Defense in Charge of Supply and Logis- 
tics, Mr. Perkins McGuire. 

Mir. McGuire, we are pleased to have you with us and you may 
either read your statement that you have prepared, or place it in the 
record and summarize it, as you desire. 


STATEMENT OF HON. PERKINS McGUIRE, ASSISTANT SECRETARY 
OF DEFENSE (SUPPLY AND LOGISTICS) ; ACCOMPANIED BY G. C. 
BANNERMAN, DIRECTOR FOR PROCUREMENT POLICY; H. R. 
VAN CLEVE, OFFICE OF GENERAL COUNSEL; ANDREW W. DUN- 
CAN, DIRECTOR FOR SMALL BUSINESS POLICY ; COURTNEY JOHN- 
SON, ASSISTANT SECRETARY OF THE ARMY; CAPT. E. M. FAGAN, 
ASSISTANT CHIEF OF NAVAL MATERIEL FOR PROCUREMENT, 
USN; COL. JAMES J. TREACY, CHIEF OF POLICY DIVISION OF THE 
DIRECTORATE OF PROCUREMENT AND PRODUCTION, HEAD- 
QUARTERS, USAF; AND RICHARD SCHATTMAN, ASSISTANT COUN. 
SEL, MILITARY PETROLEUM SUPPLY AGENCY 


Mr. McGuire. Mr. Chairman, if it meets with your approval, I 
would like to read my statement. 

As you know, I have also submitted as attachment to the statement, 
statements from each of the services. I have with me this afternoon 
members from the services who can address themselves specifically 
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to the operating problems as they see them, and also have Mr. Duncan, 
who is my small-business adviser, and Mr. Bannerman, who is our 
Procurement Director, so if you will allow me to, I will just read my 
part of the statement and the rest of it will go in the record. 

Mr. Mutrer. Do you think it might be better that after your state- 
ment is completed we hear the statements from each of the other serv- 
ices before we go to questions ¢ 

Mr. McGuire. That is perfectly all right, if that is the way you 
would like to do it. 

Mr. Mcurer. | think that might be a better way to do it because 
some of the services may actually answer in their statements ques- 
tions that we may have in mind. 

Mr. McGuire. Yes, sir. 

Mr. Murer. You may proceed, sir. 

Mr. McGuire. Mr. Chairman and members of the committee, I 
appear today in response to an invitation from the chairman, issued 
on behalf of the subcommittee, to testify concerning “the proposed 
revision of the small-business definition for procurement purposes.” 
The invitation states that the hearings will be held “to determine 
whether this new revision follows the congressional intent.” 

At the outset, I read as part of my testimony a copy of my letter 
of March 31, 1958, to Hon. Wendell Barnes. It is as follows: 


DEAR Mr. BARNES: Reference is made to your memorandum of February 13 
1958, to members of the Interagency Task Foree Committee on Procurement 
Size Standards, attaching a proposed revised small business size standards 
regulation. 

I realize that the intense interest in the subject of small-business definition 
has caused you and your staff to explore every possibility for action in this area. 
However, we in the Department of Defense have concluded that adoption of 
the standards furnished to us with your February 13 memorandum would 
pose numerous and substantial administrative problems to the Department of 
Defense and would probably have a detrimental effect on the DOD small-busi- 
ness program. Our view is based in part upon the proven utility of your present 
definition, which was drafted by a task force of the procuring agencies. It is 
well understood by contracting officers and businessmen, and has proven both 
practical and fair. 

The more specific reasons for our concern respecting the proposed multiple 
standards are as follows: 

1. The proposed revision of the small-business size standard regulation 
involves the use of a business census-type list of products to establish size of a 
small concern. While the list of products covers some military items, there 
are a great many which it does not cover. There are far more military items 
which are not covered than there are total items in the list which is incorporated 
in your revision. With respect to items not included in your product list, the 
contracting officer and industry are given no product classification or clearly 
defined standard of guidance. 

2. Contracting officers, in procurements of items not ineluded in the list, 
may well reach different conclusions respecting the maXimum size of small 
businesses. The result of such differences would be that particular firms might 
be declared eligible to participate in another set-aside procurement of an identical 
item. 

3. The proposed definition would require contracting officers to review and 
screen each item on every procurement. A large number of our procurements 
have more than one item. Such procurements, therefore, could have items on 
the same invitation for bid carrying separate size classifications. The review, 
classification, and increased mechanical workload would place a heavy admin- 
istrative burden on contracting officers. We believe this proposed definition 
cannot be administered with the present number of employees in the procure- 
ment field. 
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4. Use of the proposed definition would render the keeping of statistics more 
difficult than at present. The change of criteria for the definition of small 
business would make comparisons of progress in this field difficult. 

3. We are deeply concerned about the difficulties which a multiple standard 
would impose upon prime contractors who are attempting to carry out a sound 
small-business subcontracting program. They would apparently face most of 
the problems which our contracting officers would have without the facilities 
which contracting officers might rely upon for assistance and classification. We 
believe the effect of this revision upon our subcontracting program would be 
most detrimental and would increase the cost of Government contracting. 

6. Except for companies employing less than 250 persons, it would be diffi- 
cult for a firm to feel confident of its exact size classification as a long-range 
matter since the classification might vary with the items upon which the firms 
wished to bid, and the maximum size of the companies entitled to bid on a 
procurement will not be known until a copy of the invitation for bid or request 
for proposal has been received. This would make it difficult for businesses to 
so plan their operations as to maintain a small-business status. 

7. The revision does not appear to establish a procedure whereby the contract- 
ing officer may call upon a Small Business Administration representative for 
assistance or joint action in determining the maximum number of persons per- 
missible in a company qualified to participate in set-aside procurement. The 
quality of the cooperation we have received from Small Business Administra- 
tion is such that we believe the result indicated above was not intended, and 
proper implementing procedures can be agreed upon, but we call the matter to 
vour attention in order that it may receive your consideration. 

We appreciate the diligence which has gone into the draft submitted to us, 
and commend the willingness of Small Business Administration to explore with 
an open mind the possibilities of improving its present procedures. However, 
we hope that the studies which have been made as a result of the circulation 
of the proposed revision will lead to the conclusion that the present definition 
of small business, which has served so well, should be retained. It is our be- 
lief that continuation of the present definition will be much more beneficial both 
to the Department of Defense and to that large portion of the business commu- 
nity with which we contract than adoption of the multiple standard revision. 

Sincerely yours, 
PERKINS McGutIRrE, 
issistant Secretary of Defense 
(Supply and Logistics). 
Mr. WENDELL BARNES, 
Administrator, Small Business Administration. 


I consider the letter a sound statement of our position. I recognize 
that our letter is based upon practical considerations which have to do 
with getting a good job done for small business. I am familiar with 
section 203 of the Small Business Act, and with the definition of small 
business adopted by the Small Business Administration for procure- 
ment purposes. I know that the general purpose of the Small Busi- 
ness Act is to assist small business. 

In view of the overall purpose of the law I have mentioned and of 
this committee to assist small business, I hope that you will consider 
very carefully the practical difficulties which we feel we will encounter 
if we are asked to adopt the proposed multiple product standard. 

If adopted, the proposed revision would have its chief effect in the 
contracting officer activity of the military departments. Because of 
this, I consulted with representatives of the Army, Navy, and Air 
Force respecting the committee’s invitation to the military depart- 
ments to submit statements. The military departments have fur- 
nished me with memorandums setting forth in detail some of the 
results which they apprehend would flow from the adoption of the 
proposed revised size standards. These memorandums, which are 
filed as part of my statement, contain examples illustrating the ad- 
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ministrative difficulties which would be created if the proposed stand- 
ards became effective. 

These difficulties would not be confined to the military departments 
but would impede the efforts of small businesses themselves to share 
in military procurement. 

Here with me today are representatives of the military depart- 
ments. I have asked these gentlemen to accompany me in order that 
they might assist me in answering questions the committee might like 
to ask with respect to the proposed revision. 

We in the Department of Defense are trying very hard to develop 
and strengthen our small-business program. The character of modern 
weapons is such that many problems are met as we attempt to make it 
possible for small business to have a fair share of the Nation’s defense 
work, 

We know the members of this committee fully share our desire to 
bring small business into full participation. We want you to know of 
our sincere conv iction that adoption of the pro pose ed standards would 
impede not only our own efforts but the e fforts of small business itself. 


If you would like representatives from the military departments to 
read their statement-——— 

Mr. Muurer. I think that would be the preferable way to proceed 
this afternoon. 

Mr. Jomunson. Mr. Chairman, I am Courtney Jehnson, Deputy 
Assistant Secretary of the Army for Logistics. I would like to read 
our statement, which deal very largely with opera ting b] S ler 
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the proposed system, and I woul l like to make 2 or 3 comments, also. 

Mr. Mutrer. You may proceed. 

Mr. Jonnson. 1. The multisize standard definition would introduce 
a number of administrative complications. It is believed that these 
are so numerous and so serious that they would tend to delay pro- 
curement and to undermine departmental enthusiasm for assisting 
wr business. The following difficulties are visualized: 

(a A epotnating officer would be unable to determine to which 
con} ol es II ation Ss for bi d could l pire pe rly | De sent In connection 
with a procurement under joint determination because of the difficulty 
of accurately classifying the companies as to industries. 

This next one, I think, gentlemen, is very important. 

(6) The proposed multisize standard contained in title 13, chapter 
IT, part 103, section 103.3, and schedule A woul l, if applied to pro- 
curement, reduce the standard from 500 to 250 in more than 300 cate- 
gories of industry, representing approximately 70 percent, and in- 
crease from 500 to 1,000 in ap proximately 60 categories, representing 
approximately 11 percent. 

The categories unchanged would be in the neighborhood of 100. 
The number of firms per category is vastly higher in industries com- 
posed of small units as comps ared with those comprised of large units. 

It is, therefore, eet le that application of this proposed definition 
would exclude many more firms with from 250 to 500 employees from 
the classification of small business for every 1 firm which would be 
added in the category of 500 to 1,000. Many of the firms tradition- 
ally considered small under the present definition used by the Depart- 
ment of the Army would consider the new definition unjust. 
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I would like to make a remark or two about that, Mr. Chairman. 
This would mean that those firms that are now in those 300 categories 
and who have between 250 and 500 employees would be eliminated as 
small-business firms. That number of firms to be eliminated could 
be quite large. There is no way of determining at the moment, 
without a very careful review of all our records all over the country, 
just how many there would be, but there would be a large number 
of firms who are now considered as smail-business firms who would 
no longer be considered as small-business firms, thus reducing the 
number of firms that we would have to deal with. 

I think it would have another elfect, also. Naturally, those firms 
who have been considered small business under our present definition 
would have, I think, a serious complaint at being eliminated from that 
category, and that complaint would come through to all of those 
interested in this matter, including all sections of the Army procure- 
ment services and the Deputy Chief of Staff for Logistics and our 
Office, and I would foresee a very busy time for a long time with the 
companies who feel that they have been treated unjus stly being elim- 
inated as small-business companies 

(c) The number of procurements in which a contracting officer 
could conscientiously concur in a proposal to place it under joint de- 
termination would probably be shar ply reduced because (1) the popu- 
lation of small business would be reduced, for the reasons I have just 
mentioned, and the remaining small firms would less frequently be 
sufficient in number to assure adequate competition, and (11) the ad- 
ministrative difficulties mentioned in paragraph (@), above, would 
deter him. A decline in joint determination would be taken as an 
unfriendly Pe ces nt in the Government small-business program. 

(d) The Department of Defense subcontracting program provides 


for company programs under which prime contractors will maintain 
records of their sources which meet or do not meet the Department 
Defense definition of “small business,” and the hers nt definitio mn 
is cited. Further, the military de 2partine nts have tidoctrinated their 
primes over a substantial period in the desirabilit: of pla sient busi- 
ness with firms under 500 employees. A multisize standard such as 
yroposed would require the prime contractor to classify all suppl 
Vv product and/or industry and assign them size status accordingly, 
well as being informed on their size from period to period It is 


believed that such an administrative burden would be unacceptable 
to the prime contractors, and that the effort to ews small business 
at the subcontract level would be set back by such a definition. 

The activities of the prime contractors, if I a oa a comment, 
In engaging in this program to place subcontracts with small busi 
ness, are, in effect, voluntary. There is not a contractual relation 
ship in which we can compel them to do this, nor do we attempt to 
do so. However, = have a great deal of voluntary help from them 
both in placing the business and in reporting on what they have done, 
so that, we get, 1 think, rather complete re¢ ords . We believe that that 
an ition on their part would be very large ly eliminated if we 

isked them to vo through the process of dete rmining what cate gory 
a business is in and then what the size of its emp a force 1s 
and checking that and reporting on 3 separate sizes of forces rather 
than only 1, as at present. 
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(e) A company submitting a bid or proposal would necessarily 
have to certify that it is or is not small business by the stardard set 
forth in the proposed regulations. 

The Department of the Army is in no position to police such 
certifications, and it would be an insurmountable researc “a and police 
action for the Small Business Administration, provided SBA were 
to be responsible for verification of certifications in doubtful cases. 

May I comment there, also, that we would be asking, first, that 
the small business determine what c ategory it is in and then certi- 
fy to effect, and, if we are to police it, we have got to go in 
each case and, in our case, this means with many, literally thousands 
of people over the country who are engaged in procurement, and de- 
termine whether or not the certifications are correct before we are 
sure that we are dealing with small business in each procurement. 

(7) The proposed multisize standards are obviously arbitrary in 
selecting 250, 500, 750, and 1,000. The usage of 500 ‘he as led to the 
general acceptance of business firms to be fair. The proposed change 
would open the door for a demand from every industry that the 
standard or size assigned to it is not a fair one. 

And I go back to my first comment that all those firms that would 
now be eliminated between 250 and 500 would, undoubtedly, im- 
mediately come back and say that their assignment had been un- 
fair, so we would have the examination of each one of those and 
eo action to take in regard to each one. 

g) Under the proposed revised regulation, procurements present 
ly ue made would have to be split in order to group items where 
in the size standard was common to all. This could mean many, 
many more smaller contracts and increased administrative costs, be- 
cause we would have several different sizes of business who would 
be capable, several different categories who would be capable of mak- 
ing these, and we would have to determine and get everybody in the 

same size category in order to be sure with whom we are dealing. 

Based on the aforementioned, and supported by the attached 
examples, the Department of the Army recommends that no change 

should be made to the present definition which would disrupt or 
jaieieetline the entire existing effort to assist small business. In addi- 
tion, no change should be effectuated which does not have the pos- 
sibility of benefiting small firms. 

That is the end of our statement, Mr. Chairman. 

We have attached and in the hands of your staff some examples 
of difficulties that would arise. 

Mr. Mutrer. I think it might be preferable if we withhold ques 
tions. 

Mr. Jounson. A representi itive of the Navy will follow me, if it 
is your pleasure, Mr. Chairman. 

Mr. Mutter. Before we hear the captain’s statement, we will make 
as a part of the record at this point the two-page attachment an- 
nexed to the statement of the Army, if that is agreeable. 
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(The information referred to is as follows :) 
DEPARTMENT OF THE ARMY 


OFFICE OF THE ASSISTANT SECRETARY (LOGISTICS) 


EXAMPLES RELATING TO PROPOSED SMALL BUSINESS SIZE STANDARDS REGULATION 


1. Manufacturers of radar equipment and radar testing equipment are in many 
cases one and the same. The new definition classifies “small” radar equipment 
manufacturers at less than 750 while small manufacturers of radar testing equip- 
ment are classified less than 500. This is no burden to the Army, provided 
there is no set-aside for small business. However, adopting the proposed defini- 
tion, it might well negate the set-aside program or cause two procurements to 
be solicited rather than one, thereby reducing competition and ruling out the 
most reliable and low-cost producers. 

2. Nomenclature descriptions in schedule A are in conflict, consequently create 
questions of applicability and call for a decision which should not be that of the 
contracting officer. 


| 





























Examples |} SIC Description Size 
| Code standard 
‘ a —| : ; npaiabcameniinaiaadle \  ekemnaaianeh 
a : cece | 3312 | Axles, rolled or forged - -- oie puranoank abated ahoia 1, 000 
: 3391 | Railroad axles, forged. -.- Kien andod soe ihedion 500 
2). . sdbiieintaded wnbie SE PON BO in cd ce enceuinncuntiGadbeninanels 750 
2829 | Antifreeze compounds..-.----.--- dataawswen 1, 000 
3. Item to be procured : 
Examples | SIC Description Size 
| Code standard 
Concertina wire.-. 3489 | Barbed wire from purchased wire. -.......-.---.. 750 
3392 | Wire, ferrous and nonferrous. nijiiateignabial 1, 000 
3489 | Wire products made from wire, except insulated 250 
wire or nails or spikes (wherever made). 
4. Item to be procured: 
Examples sic | Description Size 
Code | | standard 
Tractor, track-laying with bulldozer | 3531 | Bulldozers (construction and mining machinery). 500 
ittachment. | 521 | Tractors, agricultural, garden and construction--| 1, 000 
‘ith —_ RasbuchGeil ell isis ilich MeileDi decctiaacakieuaial 
5. Item to be purchased : 
Examples SIC | Description Size 
Code | standard 
Bulb, electric, 100 watt_..... mae 3651 | Bulbs, electric light (complete) .......-.-- sitesi | 75 
3651 | Electric light bulbs, complete--.----- obo cavcnewal 1, 000 
| 
6. Item to be purchased : 
Ok ae : : | me 7 hicieaial ——_——— 
Examples SIC Description | Size 
Code | standard 
ee ee Te et 4 ae ee Oe ae ee ae 
2 endukecnine 3522 | Cultivators (agricultural implements) .........-.- 250 


3522 | Farm machinery and equipment, except tractors _| 500 
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7. Item to be purchased : 





Examples SIC | Descriptior Size 
Code | standard 
fatten ae ical 
Pipe, wrought i 3393 | Wrought pipe and tubes: welded, lockjoint, 750 
and heavy riveted (wherever made), | 
3312 | Wrought pipe and tubing made in steelworks 1, 000 
or rolling mill. 


8. P. 5, SEC Code No. 1922, “Ammunition loading and assembling plants, over 
ealiber .60.” This is a Government-owned plant, not a product. 

9. P. 82, SEC Code No. 1951, “Gunsights, caliber .60 and under’; SIC Code 
No. 3831, “Gunsights made in optical plants”; SEC Code No. 1911, “Gunsights, 
over caliber .60.” The size standards should be identified only by item—not by 
condition regarding where they are made. 


Captain Facan. I am Capt. E. M. Fagan, United States Navy, As- 
sistant Chief of Naval Materiel for Procurement. 

The comments of the Navy on this particular issue are in the form 
of a memorandum to Mr. McGuire. They consist of two actual memo- 


2 


randums, one dated May 23 and a supplement to that memorandum 
that is not dated in the printed folder before you, but it is the 29th. It 
amplifies the first statement. Since Mr. McGuire has very aptly cov- 
ered most of the ideas that we presented with the exception that the 
Navy comments do contain examples of difficulties, I, with your going 
along with it, would suggest our putting the two memorandums in 
the record without reading them. We stand ready to answer any 
questions on the examples or any of the details. 

Mr. Mutter. Very good. 

Captain Fagan. Colonel Treacy, of the Air Force, will follow me, 
sir. 

(The memorandums referred to are as follows :) 


DEPARTMENT OF THE NAvy, 
OFFICE OF THE SECRETARY, 
Washington, May 23, 1958. 


MEMORANDUM FOR THE ASSISTANT SECRETARY OF DEFENSE (SUPPLY AND 
LOGISTICS ) 


Subject: Proposed revision of the definition of small business; Navy position on 

Enclose: (1) ONM memo of April 26, 1957, to ASTSECDEF (Sand L). Subject: 
Request for information by House Small Business Subcommittee on Govern- 
ment Procurement; (2) ONM memo of March 10, 1958, to ASTSECDEF (S 
and L). Subject: Comments on proposed new definition of small business 
based on product procured 

1. This is in response to the request of your Small Business Director for a 
summary of the Navy’s views on, including examples of any problems that might 
result from, adoption of a proposed revision of the definition of small business 
for the purpose of Government procurement, initiated by the Small Business 
Administration (SBA). It is understood that you have agreed to make a con 
solidated statement on this subject, for the Department of Defense, at hearings 
to be held on May 27 and June 3-4 before Subcommittee No. 2 of the House 
Select Committee on Small Business. My small-business adviser has informed 
me that you desire to have appropriate Navy representatives accompany you 
to the hearings at 1400 on June 3, who would be prepared to discuss, upon request 
of the committee, specific problems that could result trom the adoption of this 
definition. 

2. The Navy subscribes fully to the contents of your letter of March 31, 1958, 
to the Administrator of SBA setting forth the objections of the Department of 
Defense to the proposed new definition of small business. Enclosures (1) and 
(2) represent previous comments of the Navy on a proposed definition of small 
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business involving multiple size standards. This memorandum will supplement 
these comments. 

3. Under the new proposed definition of small business, concerns would be 
classified as large or small dependent upon the employment size standards as- 
signed to the particular product to be procured. The employment size standards 
for approximately 6,000 products, furnished in the form of a schedule by SBA, 
would be used by contracting officers in making size determinations for indi- 
vidual procurements. 

t. It is the Navy’s view that the beneficial effects of a more accurate defini- 
tion of small business, providing for the application of multiple employment size 
standards, would be more than offset by the serious operation problems and 
additional costs involved. It is also my opinion that the administrative diffi- 
culties involved in implementing this definition would impede our efforts to make 
a maximum number of small business set-asides and otherwise provide maximum 
procurement assistance to small-business concerns. 

5. If the proposed definition were put into effect, a determination as to the 
applicable employment ceiling would have to be made for each procurement. 
The only possible exceptions would be those procurements that are clearly un- 
suitable for performance by small business (where it is known that all potential 
suppliers, or the sole source, have more than 1,000 employees and would not fit 
under small-business ceiling). This would represent a clerical burden only, if 
all procurements could be processed in a routine manner. However, serious 
problems will arise when the item to be procured does not fall readily into a 
product category, is not listed in the schedule furnished by SBA, or when the 
procurement covers several items representing different product categories. 
Information received from the Navy’s purchasing activities indicates that there 
will be a substantial number of such cases. 

6. For example, frequently naval purchasing activities include a number of 
items in a single procurement, such items representing the requirements of one 
particular activity or the items making up or relating to one piece of equip- 
ment. An example of items of different commodity categories. included in one 
procurement are the following: Aluminum house trailers, air conditioners, fur- 
niture, and accompanying technical and maintenance manuals; metal and 
wooden furniture; and various types of bearings. Any single size standard 
applied to procurements of this nature would be subject to dispute. These 
multiple-item procurements are economical of time and money, since they re- 
quire a single mailing, a single abstract, fewer contractual documents, and can 
even be the means of securing lower prices in some cases, where a supplier will 
offer a better price on condition he be awarded several items or the entire lot. 
it is therefore to the advantage of the Government to continue this procurement 
practice. Yet it can readily be seen that to try to apply the new definition to 
procurements governing various product categories would be hopelessly compli- 
cated, if not impossible. 

7. In other cases the procurement may cover only one item, but that item may 
he difficult to classify. For example, the SBA listing includes automobile steer- 
ing mechanisms but makes no mention of steering mechanisms for ships. The 
contracting officer would have to make a decision as to whether the employment 
size standards for automobile steering mechanisms should be used or whether the 
procurement should be delayed pending development of a new size standard for 
ship-steering mechanisms by SBA. The fact that it may be possible to point out 
the proper classification in this case and similar ones does not solve the problem, 
if the operating personnel, who must apply this definition, find it confusing and 
unworkable. It may also be expected that there will be difference of opinion on 
the part of suppliers, with the possibility that ceilings applied may later be 
questioned by dissatisfied bidders with resultant delays in the procurement 
process, 

8. Of even greater significance is the fact that the listing submitted by SBA 
contains very few military type items procured by the Navy. Implementation 
of the new definition would have to be postponed pending conclusions of dis- 
cussions between the Navy and SBA relative to the establishment of appropriate 
size classification for the many items not listed in the exhibit furnished by SBA. 
In addition, the size standards used by SBA for many military products are con- 
sidered to be unrealistic and should be revised. For example, the size standard 
of 250 for boatbuilding (SIC 3732) unfairly excludes many small boatbuilders 
currently producing minesweepers and landing craft whose employment ranges 
between 250 and 300 employees. 
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9. It is also pertinent to mention that items procured by the Navy are cata- 
loged under Federal supply classification (FSC) groups and classes rather than 
under standard industrial classification (SIC) numbers. In order to insure 
accuracy and uniformity with respect to the determination of small-business 
employment size standards for individual procurements, it would be necessary 
to set up a cross index for approximately 1,200,000 items, listing the appropriate 
FSC and SIC numbers for each item. The magnitude and cost of the effort to 
establish and maintain such a listing are self evident. 

10. In the procurement operation after the employment ceiling is known, the 
next problem will be to determine whether the item is suitable for performance 
by small business, and if so, whether a small-business set-aside should be con- 
sidered. It will, of course, be necessary to know whether any potential suppliers 
of the item qualify as small business, and, if so, whether there are a sufficient 
number to justify a small-business set-aside. Bidders’ lists which now indicate 
merely whether a firm has fewer than 500 employees would have to be revised 
to show the number of employees of each firm so that its small-business status 
can be determined. The number of bidders’ lists maintained by major purchas- 
ing activities and the numbers of firms on those lists would make this a formi- 
dable task. For example, the Aviation Supply Office purchases 300 FSC classes 
of material which are divided into 1,591 categories with a separate bidders’ list 
for each. These lists contain 16,500 names, representing 5,500 different firms, of 
which 4,950 are manufacturers and 550 are dealers. The Navy Purchasing 
Office, New York, has 453 bidders’ lists. These lists contain 20,000 names, rep- 
resenting 5,700 different firms. It is doubtful that these purchasing activities 
could undertake such a workload. Yet until such revisions were made the entire 
small business operation would be handicapped. Not only would it be difficult 
to screen procurements for possible small-business set-asides, but once a small- 
business set-aside had been made, there would be the problem of how to limit 
solicitations to small-business concerns. The maintenance of such lists after the 
initial classification process would present an additional and considerable 
administrative burden. 

11. Mr. I. Maness, counsel for the House Select Committee on Small Business, 
has suggested that the Navy give consideration to inclusion in its statement 
comment on the current definition of small business as it affects petroleum re- 
finers. Inasmuch as the Navy has not participated with SBA in the formula- 
tion of this definition, it is not believed appropriate to include comment thereon, 
particularly in the light of the fact that there are differences of opinion within 
the petroleum industry concerning the equity of this definition. The Navy will, 
however, have available at the hearings a representative from the Military Pe- 
troleum Supply Agency who will be prepared to answer any pertinent questions 
on this subject that may be raised by the committee. 

12. A listing of Navy representatives who will be present to assist you at the 
hearings to be held on June 3 will be furnished to you at the earliest practicable 
date. 

F. A. BANTZ, 
Assistant Secretary of the Navy (Material). 


MEMORANDUM FOR THE ASSISTANT SECRETARY OF DEFENSE (SUPPLY AND LOGISTICS) 


Subject: Proposed revision of the definition of small business; Navy position on. 
Reference: (a) ASTSECNAV memo of May 23, 1958; same subject. 

1. In response to a request made by your Office, the following information is 
furnished to supplement the illustration of anticipated problems, contained in 
reference (a), that would be encountered in the event that a new multisize 
standard definition of small business was adopted. 

2. Paragraph 6 of reference (a) relates to three invitations for bid. The first 
invitation, which will shortly be issued, calls for the procurement of aluminum 
house trailers with furniture and air conditioners completely installed therein. 
These trailers will be used for recruitment purposes. It is not considered to be 
in the best interests of the Navy to make separate procurements of these items 
because of added administrative costs and the need for an additional prime 


le 


1e 
le 


m 


be 
ns 
ne 


SMALL BUSINESS of 


contractor or the Government to provide the required assembly. The difficulty 
in classifying this procurement stems from the fact that the trailers could be 
classified under “Trailers, motortrucks” with a size standard of 500 or “Trailers, 
automobile” with a size standard of 250. The furniture, which can be either 
metal or wood could fall under the size standard of 500 or 250 and the air- 
conditioning unit call for a 750-size standard. The difficulty in assigning one 
size standard to this procurement is manifest. 

3. The second example concerns the procurement under one invitation for metal 
and wood furniture. Metal furniture may fall under a 250- or 500-size standard 
whereas the size standard for wood furniture is 250. 

4. The third example relates to the procurement of various types of bearings 
under one invitation. Ball and roller bearings are purchased under a 750-size 
standard whereas the size standard for other types of bearings are 250 or 500. 

5. The minesweepers and landing craft cited for illustrative purposes in para- 
graph 8 of reference (a) do not exceed 105 feet in length and would properly 
be classified under “Boatbuilding and repairing” (250 employees), rather than 
shipbuilding and repairing (750 employees). There are many boatbuilders 
currently producing small minesweepers and landing craft, whose employment 
level ranging between 250 and 500 would unfairly exclude them from a small- 
business-size classification. 

6. If the proposed definition were adopted, there would be many instances 
where the same company would alternately be classified as large or small depend- 
ent upon the product procured. This change in size classification would occur 
despite the fact that actual employment in each instance could be constant. 
There are many companies producing for the Navy various types of electrical 
and electronic items. One suplier, having 617 employees, is currently producing 
items falling under the product category of electrical appliances (750 size 

standard), and electric intercommunicating system (500 size standard). This 
supplier would be classified as small business when we procured electrical 
appliances and large business when we procured intercommunicating systems. 

7. As indicated in reference (a), there are many military items procured by 
the Navy for which no size standards have been developed by the Small Busi- 
ness Administration. These items include missiles and components thereof, 
boosters and sustainers, ground handling equipment for aircraft, synchromech- 
anisms, countermeasures equipment, radiation monitoring systems, and air traffic 
control devices. 

8. The absence of size standards for many of the items which we procure 
could result in delays in procurement and the compilation of inaccurate statistics 
on the extent of small-business participation in Navy procurement. Because of 
the adoption of a different basis for classifying small business, it would also 
not be possible to compare statistical awards to small business during the current 
year with awards made to small firms in prior years. In the field of subcontract- 
ing, it would be virtually impossible to obtain statistical data on subcontract 
awards to small-business concerns. Few prime contractors would be willing to 
undergo the additional expense of maintaining records on subcontract awards to 
small concerns which require the assignment of different size standards for each 
product or service procured. Without size statistics on subcontract awards, the 
effectiveness o. the subcontracting programs of our major prime contractors could 
not be evaluated and there would be a corresponding diminution in a prime 
contractors’ incentive to make maximum utilization of small firms as subcon- 
tractors. 

9. If this new definition were adopted, there would be many instances where 
an item to be procured could be assigned to more than ene product category, each 
having a different size standard. For example, signal generators could be clas- 
sified under “Generating apparatus and parts” (750 size standard), signaling 
apparatus electric (500 size standard), or a new classification “Electrical test 
equipment” which is not presently included in the schedule furnished by the Small 
Business Administration. Each one of these classifications could be supported 
and any decision made could be subject to protest by bidders and offerers 
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Aprit 26, 1957. 


MEMORANDUM FOR THE ASSISTANT SECRETARY OF DEFENSE (SUPPLY AND LOGISTICS) 


Subject: Request for information by House Small Business Subcommittee on 
Government Procurement. 
Reference: (a) ASTSECDEF (Supply and Logistics) memo of April 15, 1957, 
same subject. 
Enclosures: (1) Listing of Navy small-business specialists and industry coopera- 
tion representatives as of January 1, 1957. 
(2) Listing of Navy small-business specialists and industry coopera- 
tion representatives as of January 1, 1954. 
(3) Implementation of instructions and directives. 

1. In response to reference (a), enclosures (1) through (3) are forwarded. 

2. The Navy strongly opposes any proposed transfer of its small-business spe- 
cialists to the Small Business Administration (SBA). The military departments 
have been directed by specific legislation (Public Law 1028, 84th Cong. (title 10, 
U. S. C.) ch. 137, and Department of Defense Appropriation Act, 1957), to afford 
small concerns an equitable opportunity to obtain a fair share of defense pro- 
curement. This responsibility has heretofore been effectively discharged by the 
establishment of a Navy small-business program which has been implemented 
primarily by Navy small-business specialists in purchasing activities and indus- 
try cooperation representatives in general inspection offices. The means of ef- 
fective implementation of this responsibility for helping small business, assigned 
to military departments by the Congress, would be abrogated by the proposal to 
transfer the Navy’s small-business organization to SBA. It is further considered 
contrary to the fundamental principles of sound organization and procurement to 
delegate complete authority for formulating military small-business policy to 
SBA, an agency which has no responsibility for obtaining timely deiivery of 
defense material from qualified suppliers at the lowest cost. 

3. The Navy small-business specialists, while retaining independence of action, 
are an integral part of the procurement organization of their respective activi- 
ties. Because of their close working relationship with procurement and tech- 
nical personnel, they have a better understanding of procurement policies, pro- 
cedures, and problems than SBA representatives who do not occupy this organi- 
zational position with its attendant advantages. The proven ability, experience, 
and qualification of military small-business personnel] benefit not only the Gov- 
ernment but also small-business firms who receive the best available advice and 
assistance in participating in Navy procurement and resolving procurement prob- 
lems. 

4. The Navy Department has 13 full-time and 73 part-time small-business spe- 
cialists, and 55 part-time industry cooperation representatives. It would be 
administratively impossible to transfer to SBA such part-time small-business 
personnel or the appropriations which contribute to that part of their salary re- 
lated to their small-business duties. Further, even though such transfer was 
possible, many of the personnel have indicated that they would not wish to trans- 
fer to SBA and as a result, their small-business experience would be lost to the 
Government. To replace part-time Navy small-business personnel with SBA 
representatives, who could not perform many of the collateral duties currently 
assigned to Navy small-business personnel would unduly increase governmental 
costs without commensurate benefits accruing to small-business concerns. 

5. It is not considered desirable to place small-business specialists under the 
direct supervision of the departmental small-business adviser. The small-busi- 
ness specialists’ effectiveness in helping small business stems to a large extent 
from the fact that they report directly to and have the complete support of the 
head of the purchasing activity to which they are assigned. Asa result of this 
unique organizational position, they are able to obtain maximum cooperation and 
assistance from the procurement and technical personnel of their activity. Since 
many of these small-business specialists are assigned to activities throughout the 
United States, the head of each purchasing activity is better able to evaluate 
performance and accomplishment of his small-business specialist, and if neces- 
sary take appropriate corrective action with respect thereto, than the small 
business adviser in Washington who is primarily concerned with the development 
and modification of small-business policy. At the present time, the departmental 
small-business adviser has ready access to and communicates frequently with in- 
dividual small-business specialists who obligate more than 80 percent of the 
Navy’s procurement dollar. Transfer of small-business specialists to the direct 
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supervision of the departmental small-business adviser is not considered to be 
administratively feasible or desirable. In reply to your specific inquiry, such ac- 
tion, however, would not increase or decrease the number of required small-busi- 
ness specialists. 

6. The question has been raised as to the Navy’s position on the use for procure- 
ment purposes of the “multi-industry standard” definition of small-business 
proposed by the House Select Committee on Small Business. It is our under- 
standing that this proposal provides that all concerns having less than 250 em- 
ployees would generally be classified as “small business” and all concerns having 
more than 1,000 employees would automatically be considered as large business 
concerns. Firms having employees between 250 and 1,000 would be con- 
sidered as large or small, dependent upon various employment size standards 
specified for each industry. It is considered that adoption of this proposal would 
considerably extend the time required to process a procurement because of in- 
evitable delays resulting from inherent difficulties in determining the appropriate 
industry and size standard applicable to a firm producing a variety of products in 
different industries. 

It is anticipated that many firms will be unable to make the determination 
as to their appropriate industry without lengthy consultation with the Small 
Business Administration and that such determinations when made by business 
firms will be frequently protested, appealed, and referral to SBA for lengthy 
review and resolution. 

7. Since military procurement of commodities frequently does not follow in- 
dustry lines, under the proposed definition in a given procurement, we could 
have certain inequitable situations where a firm having 300 employees would be 
considered large and a firm in another industry having 800 employees would be 
considered small. This situation could prevail despite the fact that both firms 
might be supplying the product of an industry which was not the basis of either 
firms will be frequently protested, appealed, and referred to SBA for lengthy 
tion for small business would be detrimental to the military departments’ pro- 
gram for encouraging maximum subcontracting to small business. Military 
prime contractors would be extremely reluctant to make the necessary costly 
effort to determine the primary industries of their subcontractors in order to 
classify them as large or small. Without size statistics we would not be able 
to evaluate properly the effectiveness of subcontracting programs on behalf of 
small business. 

8. In view of the above, the Navy strongly opposes the application of a “multi- 
industry standard” definition of small business to its procurement operations. 


R. L. Swarr. 


MARCH 10, 1958. 


MEMORANDUM FOR THE ASSISTANT SECRETARY OF DEFENSE 
(SuppPLy AND LogIsTIcs) 


Subject: Comments on proposed new definition of small business based on 
product procured. 

1. In response to a verbal request made on March 6, 1958, by Mr. L. C. 
Ethridge, of the Office of the Assistant Secretary of Defense (Supply and Lo- 
gistics), the following comments relative to the proposed new definition of small 
business are furnished. 

2. The Small Business Administration proposal provides that, for the purpose 
of Government procurement, any concern which, together with its affiliates, is 
not dominant in its field of operation shall be classified as a “small-business 
concern” if it does not employ more persons than the employment size standard 
for the particular product or service to be procured, as set forth in an attached 
schedule. The employment size standards for individual products, as indicated 
in the attached schedule, range from 250 to 1,000 employees. 

The Navy strongly opposes this proposal for the following reasons: 

(a) Anticipated delays in processing of procurements because of difficulty in 
determining the appropriate size standard classification for a particular military 
product. 

(b) Anticipated need for lengthy consultation and coordination with the Small 
Business Administration to resolve contractor’s appeals and to classify properly 
military products, particularly new ones, under the appropriate size standard. 
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(c) The difficulty of determining appropriate small-business size standards 
under an invitation for bids or request for proposals specifying two or more 
products having different Standard Industrial Code (SIC) numbers and varying 
small-business size standards. 

(ad) Inconsistencies and inequities resulting from a situation where a con- 
tractor would be alternately considered large business and then small business 
dependent upon the itesn being procured. 

(e) No provision bas apparently been made for size classification of pro- 
spective research and development contractors. 

(f) Prime contractors, who have been urged by the military departments to 
place a maximum number of subcontracts with small business, would be ex- 
tremely reluctant because of the costs involved to maintain records of size 
standards. The ensuing loss of interest of prime contractors in subcontracting 
to small concerns because of difficulty in compiling statistical records on sub- 
contract awards would vitiate the effectiveness of the defense small-business 
subcontracting program. 

3. Because of the limited time afforded to this office to furnish the above com- 
ments, it is requested that the Navy be given a further opportunity at a later 
date to make additional comments on the proposed new definition if the Sinall 
Business Administration does not abandon such definition. 

E. M. FaGan, 
Assistant Chief of Naval Material (Procurement). 


Mr. Mutter. Colonel, will you come forward ? 

Colonel Treacy. I am Col. James J. Treacy, United States Air 
Force, and I am the Chief of the Policy Division of the Directorate 
of Procurement and Production, Headquarters, USAF. The aera 
of the Air Force in regard to this proposed definition was submitted 
to the Assistant Secretary of Defense, Supply and Logistics, in the 
form of a memorandum dated May 23, 1958. I should like to read 
the memorandum and one of the enclosures : 


MEMORANDUM FOR ASSISTANT SECRETARY OF DEFENSE (SUPPLY AND LOGISTICS) 


Subject: Proposed revision of the small-business definition for procurement 
purposes 

1. This memorandum is forwarded to you pursuant to our agreement and in 
accordance with the procedure adopted for the presentation of the position of 
the Air Force to Subcommittee No. 2, House Select Committee on Small Busi- 
ness, concerning “the proposed revision of the small-business definition for 
procurement purposes.” 

2. The Air Force objects to the proposed revision on the ground that it is 
neither practical nor feasible for use within the Air Force because it would place 
an undue administrative burden on the personnel involved, lead to protests 
and disputes, delay our programs, increase our costs, and possibly result in 
a failure of the prime contractors and large subcontractors to support the 
defense subcontracting small-business program. 

3. Under the present definition it is relatively simple to identify the small- 
business firms. Under the proposed industry-by-industry definition the eim- 
ployment size standard would vary according to the classification. Considering 
the large number of complex items which are being bought reasonable people 
could differ in regard to the classification under which an item would fall. The 
likelihood of this happening in a case where schedule A listed several alterna- 
tives is very real but in the case where no reference is made to the item in the 
schedule the classification would depend upon each individual contracting of- 
ficer. This could result in a company being categorized differently by the 
Army, Navy, Air Force, and industry. Such a situation will be confusing and 
result in protests, disputes, inquiries and investigations, all of which will se- 
riously delay our programs not only by delaying that particular procurement, 
but other portions of the program of which it is an essential part. The ad- 
ministrative burden thruugh all echelons is apparent. 

4. Under the present definition, it is relatively simple to bring a small-business 
man together with the Air Force contracting office of one of our air materiel 
areas cr depots through our small-business representative of one of our 18 air 
procurement districts. The applicant makes out his application for inclusion 
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on the bidders list on the SF 129 on which he states the number of persons 
employed; he consults the commodity lists of the several air materiel areas 
or depots; lists the items in which he has an interest, on AFPI Form 24, and 
sends them to the purchasing activity and/or activities. Under the proposed 
definition it would be necessary to subdivide this system, or at least note by 
cross-reference the particular items as well as the employment size standards. 

5. The air procurement district is also a main point of contact between the 
prime contractors and the subcontractors. In order to effectively perform its 
function it must be able to bring these two types of contractors together. To 
do this under the proposed definition would require an elaborate system of cross- 
reference by item and firm. Possibly the use of electric machine systems would 
be necessary. Even then our small-business representatives would, depending 
upon the employment size standard, refer a company to a prime contractor or 
a large subcontractor as small business on one occasion and exclude that same 
business concern from consideration on another occasion. The adverse poss* 
bilities are innumerable. The cost of the prime contractors of keeping account 
of who is large business and who is small business would be excessive and dis- 
courage them from supporting the small-business program. 

6. In view of the fact that this information would be fed into the several 
air materiel areas and depots from the air procurement districts, and in view 
of the further fact that the small-business concerns would be contacting these 
air material areas and depots directly this voluminous information would have 
to be filed and kept up to date at those installations also. A survey at the 
Middletown air materiel area, Pennsylvania, indicates that the 34 buyers for 
prime procurement would require the assistance of, at least, 5 additional per- 
sonnel to “screen” for classification by the proposed method. 

7. The Air Force is convinced that what is true for the Air Force would also 
be true for industry generally. We are engaged in a vigorous campaign to 
cause our contractors to cut costs. This is happening at a time when the quest 
for Government business is becoming increasingly competitive. It is entirely 
possible that if this proposed definition is adopted, the defense subcontracting 
small-business program which includes not only the prime contractors but sub- 
contractors having subcontracts in excess of $1 million will be adversely affected. 

8. The arguments set forth above are equally applicable to the definition of a 
“nonmanufacturer” because that definition is in turn tied to the product or 
service of a small business. 

9. The Air Force fails to see how the proposed definition could be applied in 
the research and development field. 

10. Attached hereto as enclosures are three samples which demonstrate some 
of the difficulties which would be experienced. 


Dubey C. SHARP, 
Assistant Secretary of the Air Force. 

Colonel Treacy. Now with the permission of the Chair, I should 
like to introduce enclosures Nos. 1 and 2 of Mr. Sharp’s memorandum 
as practical examples of the difficulties which would be realized by 
contracting officers and the results that would flow therefrom, but 
with the permission of the Chair I should like to read enclosure No. 3, 
which I think puts in simple language the difficulties that the buying 
personnel, the small-business personnel and the clerks will experience 
if this proposed definition were adopted. 

Mr. Muvrer. Enclosures 1 and 2 will be made a part of the record 
at this point. 

(The enclosures referred to are as follows :) 


ENCLOSURE No. 1 
REQUIREMENT TO BUY 
Docks, Maintenance, Aircraft. 
BRIEF DESCRIPTION 
This is a structural steel and sheet metal structure, up to 200 feet wide, erected 


at Air Bases to enclose the major portion of an aircraft undergoing periodic 
maintenance. 
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SCHEDULE “A” REFERENCES 
Page 44: No “construction” code applicable. 
Page 26: SIC Code 3441, “Buildings, prefabricated and portable, metal’—250 
(Neither this or other building codes on page 26 appear applicable). 
Page 54: No “docks” listed. 
Page 109: No “maintenance” listed. 


COMMENT 


IFB No. 33-600-58—170 was issued by Hqs AMC on 12 Feb 58, for 37 USAF 
Maintenance Docks (Type MB-3A) at 14 AF Bases. 

This IFB was designated by AMC as total set-aside for small business. 

One hundred and twelve sources were solicited; sixteen responded. The low 
bidder was nonresponsive, his employment figures were 60; the second low bidder, 
who was successful, employed 380 people. 

On 9 May 1958 we issued another IFB for 25, MB 3A Docks large 200’. On 
16 May 1958 we issued another IFB for 19, Docks, Small MB-12 150’. If the 
proposed definition had been in effect it is conceivable that the contracting of- 
ficer would decide that the employment size standard set forth on Page 26 of 
Schedule “A’’ was applicable for the small Docks. This would automatically 
eliminate the firm which was the low bidder on the last “go-around.” We could 
also have decided that the employment size standard for the large docks was 750. 
If he had had the power to make this latter decision when we made the original 
purchase for the large docks he would have eliminated the complaint of a company 
which was barred from the procurement on the ground that it was big business 
and which had become big business because of its working on similar items for the 
Air Force. 


ENCLOSURE No. 2 


REQUIREMENT TO BUY 


Landing Control Set, Trailer Mounted (AN(MIPN-11) ). 
BRIEF DESCRIPTION 


This is a small, mobile control tower, with about 40 sq. ft. of space. It is 
inclosed in glass, mounted on a truck. Its principal equipment is radio transmit 
ters and receivers, including generators, electrical equipment and lighting. 


SCHEDULE “A” REFERENCES 


Page 101: Landing—no applicable classification. 
Page 104: Lighting—no applicable classification. 
Page 147: Radio—Standard, 750. 

Page 60: Electronic—no applicable standard. 
Page 185: Trailers, Motor Truck, 500. 

Page 78: Generators, 750. 





COMMENT 


In view of the fact that Schedule ‘“‘A’’ does not have such an item listed each 
buyer must review the principal components of the end item; research Schedule 
“A” to see which classification most nearly approximates the main components 
and make an arbitrary decision as to which standard applies. It is conceivable 
that one contracting officer would say that 500 was the standard and another 
say that 750 was the standard. This could result in a protracted dispute which 
would delay the procurement. 


REQUIREMENT TO BUY 


Multipurpose Servicing Unit. 


BRIEF DESCRIPTION 


This is a motor vehicle which carries both AC and DC generators; a gas turbine 
compressor for low pressure to start engines; a high pressure Air Compressor ; 
and Air Conditioner of 15 ton refrigeration capacity. It is also a truck used for 
towing. 








250 


SAF 


low 
der, 


On 
the 
4 of- 
6 of 
‘ally 
ould 
TD0. 
rinal 
pany 
ness 
r the 


It is 
ismit 


d each 
hedule 
onents 
pivable 
nother 
whieh 


turbine 
ressor; 
ised for 


SMALL BUSINESS 63 


SCHEDULE “A” REFERENCES 


Page 192: Vehicles, Motor, 1,000. 


Page 187: Trucks—the standard varies from 250 to 1,000 but there is no 
appropriate classification. 


a 185: Tractors, Industrial, 250. Tractors, Truck (for highway use), 
1,000. 


Page 78: Generators, 750. 
Page 43: Compressors, 500. 
Page 3: Air Conditioning, 750. 
COMMENTS 


This is another instance where the item is not listed in Schedule “A.” Rea- 
sonable persons could differ on the proper classification. 


REQUIREMENT TO BUY 


Noise Suppressors, Jet Engine. 


BRIEF DESCRIPTION 


These devices are adjusted against the exhaust end of jet engines so as to 


suppress noise while engines are run-up on the ground. One type is 75’ long, 
20’ wide and 29’ high. 


SCHEDULE “A”? REFERENCES 


Page 121: No “noise” listed. 
Page 176: No “suppressors” listed. 


COMMENT 


Whether these items are bought by the Services or by Prime Contractors or 


. large Subcontractors the judgment of the individual making the purchasing will 


have to be relied upon. Many other similar examples present themselves such 
as: Engine Rollover Ring; Flight Simulator; Portable Jet Engine Test Stand; 
Runway, Overrun Barrier ; and Filter Meter Hose Cart. 

The appropriate classification into which any of these would fall would depend 
upon the judgment, experience, and detailed information in the hands of the 
buying personnel at the time of the execution of the contract. It is probable 


that several reasonable persons could decide to place the same item into different 
categories. 


Mr. Mutter. You mae proceed, 
Colonel Treacy. Enclosure No. 3 to Mr. Sharp’s memorandum : 


EXAMPLE OF ADDITIONAL ADMINISTRATIVE BURDEN 


Under the terms of the present definition a contractor who desires to have 
his name placed on the bidders’ list goes to either an air procurement district, 
an Air Force depot, or an air materiel area and fills out two forms. One of 
there is known as the standard form 129. On this form, plus other information, 
he sets forth the number of persons employed. 

The other form is known as the Air Force Procurement Instruction Form 
No. 24. On this form the contractor lists the items which he is capable of 
manufacturing. If the system is mechanized these forms are forwarded to a 
clerk who, using a key-punch machine, punches this information into a punchcard 
(machine accounting). 

It is then forwarded to Statistical Services which organization integrates 
it into the bidders’ list. If the system is a manual system this information is 
broken down by commodity code (usually an industry classification) and for- 
warded to the several buyers. The decision as to whether or not a company 
is large business is normally able to be made by the clerk who receives this 
information at the purchasing activity. 

If the proposed definition were adopted this clerk would no longer be able 
to make this decision. The information would have to be forwarded to the 
buyers who would have to research schedule A and, based on their knowledge 
of the article, decide into which classification to place it. If the item was not 
listed in schedule A each buyer would have to decide the classification on an 











64 SMALL BUSINESS 


individual basis. This screening process of each individual item would be time 
consuming. Many questions would necessarily be referred to the field for check- 
ing by the air procurement districts before a decision could be arrived at as to 
classification. 

After qualified personnel made the decision in regard to classification the 
information would then be sent back to the clerk who would then proceed to 
punch it into the mechanized system. This system would have to be changed 
on a onetime basis, to utilize the new standards... This would be a difficult 
but not an impossible task. The undue administrative burden would fall on the 
buying personnel. They could not assume this additional burden and perform 
their present tasks on a timely basis. Therefore, additional, highly qualified 
persons would be needed. 

The adove-described situation would be true if the system were mechanized. 
If a manual system were in use, a check with the several places in the field 
reveals, it could not be done. It would be necessary to introduce a mechanized 
machine accounting system. 

In this connection the 18 air procurement district offices maintain their sources 
lists either on a McBee Key sorter system or on a manual basis. No study has 
conducted in this area but an informal inquiry to several of these offices indicate 
that completely mechanized systems would have to be devised. In any event 
much correspondence would be generated between the air materiel areas and 
the district offices because the decision as to which classification was to .be 
used would rest with the buying activity. 

Mr. Murer. Thank you, sir. I suggest that. Secretary McGuire 
and the representatives of the services take seats at the witness table, 
and then as questions arise you can pass them back and forth among 
yourselves, and if any question requires an answer from more than one 
person, each of you may answer. 

Mr. Yates. 

Mr. Yates. Mr. MeGuire, over on the floor of the House they are 
debating an appropriations bill which calls for $38 billion. 

How much of that do you estimate would go for small business, do 
you have any idea / 

Mr. McGuire. No; I could not give you an estimate on that. 

Ir. Yares. Do any of the — with you have an idea as to what 
portion of this year’s $34 or $35 billion appropriation will go for 
businesses, which fall vitins your category of small business? 

Mr. McGurrr. Tecan give you the figures as they now stand on the 
latest report we have, Mr. Yates, and I would like to make some ob- 
servations on them, also. 

This is based on military procurement actions for the period 
through March 1958, beginning with July 1957. At the present time 
we are running at 14.6 percent. 

Now this compares with 16.9 percent for the comparable period a 
year ago, and with 19.8 percent for the total year a year ago. I would 
like to point out in that respect that I do not think the figure of 14.6 
percent represents what the total year would be. Now, as to what it 
will be, I am just not capable of giving that figure because you can- 
project this due to the fact that there are many factors as you 

ealize in the awarding of a contract. 

What I am trving to make clear to you, Mr. Yates, in order that you 
be fully informed on your question, is that what goes to small business 
depends largely to what the mix is at the time of making the evalua- 
tion. In my opinion, the only true figure that we will have on the 
percentages for the total year for the 12-month period, for example, 
in the period through March last year, in 1957, we had awarded of 
our total dollars in this overall procurement category, 43.3 percent in 
the 2 items of aircraft and missiles. 
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This year we have awarded 52.3 percent. This does not mean of 
necessity that this particular difference in percentages will be main- 
tained over the 12-month period, but it does mean that there is not a 
standardization of timing of the placing of your individual contracts. 

In a words, last year we may have been placing our aircraft 
contracts a little earlier, or we may have also been placing some of 
our te procurements in greater volume in the first 6 months. So 
you must get the whole average mix in here in order to evaluate that. 

Mr. Yates. What are these percentages of? You said 14.6 percent 
for the 9 months ending March 1958. Is that 14.6 percent of the 
total dollars available for procurement in all the services? 

Mr. McGuire. This is 14.6 percent of the total dollars of- moneys 
that were obligated for prime contract pronurequents, 

Mr. Yates. For prime procurements ? 

Mr. McGurre. That is right, sir.. All that we would place be the 
prime procurements. Now we have some figures that we have devel- 
oped that indicate that around from 20.5 to 21.5 percent of all of the 
military moneys that are received by the large contractors that report 
to us go to small business. 

Now this only follows through to their first tier. If you follow 
this thing through to the second tier, some more would be placed with 
small business and also I presume some more would be placed with 
big business. In other words, whoever your subcontract here goes 
out to. 

Mr. Yates. That is an interesting statistic. If I understand it cor- 
rectly, 14.6 per cent of all prime contract dollars have gone to small 
business, that is, firms who employ less than 500 people. 

Mr. McGuire. Yes, sir. 

Mr. Yates. I find it somewhat startling. I was unaware that small 
business got that much of the procurement. This includes shipbuild- 
ing, it ine cludes plane contracts? 

Mr. McGuire. Unfortunately, but this is the way the figures have 
been developed, this is for total procurement. This would include, 
for example, a B-52 bomber contract. 

Mr. Yates. Yes. 

Mr. McGutre. Now there is very little chance of giving the prime 
contract for a B-52 bomber to a small business. I do not think any 
small business first of all is capable and I think it would wreck them 
financially if they attempted it. 

However, in that B-52 bomber contract our figures indicate that 
on an average that prime contractor will let out through subcontract 
methods to small business about 21 percent. 

It depends on the contract and the type of item being procured. It 
ranges all the way from a smaller amount to an amount that is sub- 
stantially higher than that. 

Mr. Yates. But that form of an arrangement is not included in 
this figure of 14.6 percent. 

Mr. McGuire. No, sir. 

Mr. Yates. Because that was a subcontract. 

Mr. McGutre. That is correct. Let’s take last year as an example, 
because that is a whole 12-month period. 

In this summation of our contracts, $19 billion plus were placed 
on procurement contracts. This does not include civil works con- 








66 SMALL BUSINESS 


struction contracts. Of that amount, small firms received $3,782 
million. That is through the prime-contract method. Now you 
can also take on the balance, which is around 15; let’s make it a 
shortcut at about 20 percent of that, or a fifth of it, another $3 billion 
went out through the subcontract method. 

I am now addressing myself to the total impact of this dollar that 
it would have to a small-business concern. 

Mr. Yates. Do you have any cause for alarm in the fact that the 
number of prime-contract dollars has fallen from 19 percent to 14.6 
in terms of the place of small business in the program ? 

Mr. McGutre. I tried to point out to you it does cause me concern. 
However I should also point out that due to the timing of the placing 
of the programs, there was a slowness, admittedly, in the first 6 
months, and in a good many of the types of things that normally 
flow to small business, a good many maintenance and operating ac- 
count contracts were slow in getting out, so obviously this drops your 
percentage. 

Now for example, to show you how this fluctuates from month to 
month, in the month of February we had a percentage of our total 
procurements of 22.6 percent. This was one of the highest monthly 
percentages we have had. 

A year ago in March it was 18.3. In March this year it dropped to 
11.8. Now there is a reason for this. If they placed a very large 
contract for a bomber, for example, or a missile, this is going to run 
up the percentage to big business and lower the percentage to small 
business, although the dollars to small business might be the same 
from 1 month to the other. 

Mr. Yates. Do your figures indicate what portion of the amount of 
dollars that were allocated to small business can be attributed to the 
set-aside program or are directly applicable to the set-aside program ? 

Mr. McGuire. I do not think, Mr. Yates, that I can answer that 
specifically. There is no question about the emphasis on the small- 
business program and the overall set-aside program has a substantial 
effect on this, but we have not tried to make a study specifically in the 
isolation of that. 

Mr. Yates. So that from your experience the set-aside program has 
been an important one in terms of assuring procurement to firms 
which qualify as small-business firms. 

Mr. McGuire. I would say it is not only important from the fact 
of what it produces; it is even more important from the psychological 
position with the contracting officers of knowing specifically that we 
are going that far in doing this and backing up small business, and 
too, our records indicate, and I can get these figures for you and have 
them put in the record, that the number of set-asides has been ex- 
panding. 

Mr. Yares. So that to many American business firms the question 
as to whether or not they qualify as a small-business firm is of ex- 
treme importance if they hope to get business from the Department of 
Defense ? 

Mr. McGurre. Of course if they are going to get the specialized 
attention under the program that is required, I think the qualification 
that they are small business is extremely helpful to them, and if for 
no other reason than the fact that they have an opportunity to go to 
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the small-business adviser in the Procurement Office, for example, 
plus the fact that we have military people who are assigned that 
specific responsibility. 

Mr. Yares. Do you feel that there is a sufficient flexibility in the 
definition which you seek to sustain to permit companies, a sufficient 
number of companies, to qualify as small-business people? For 
example, this committee wrestled with Mr. Barnes at the first hearing 
on the petroleum business. We were under the impression from what 
he told us that while Mr. Barnes was using the definition of barrels 
pumped or refined, rather, in addition to a limited number of em- 
ployees, that he was concentrating pretty heavily on the limited 
number of employees. The statistics, the figures which were given 
to the committee, indicated the companies that had been approved 
as small-business companies, had been given certificates of small-busi- 
ness companies which had twice the net worth and twice the assets 
and twice the capital wealth of a company which had not been so 
approved. 

Now presumably this company would not have been approved under 
your definition either, would it? And I assume the answer to that 

“Yes,” because you use only the number of employees as your stand- 
ar a as I understand it. 

Mr. McGuire. We are using a combination. 

Mr. Yates. I wonder whether or not in this competitive economy 
of ours, in which one company is vying against another, using a test 
of only number of employees, while I recognize the diffic ulties that 
would be presented to your contracting officers in not having a stand- 
ard to which they could turn and say, “This is it,” I wonder whether 
or not this is a fair test for companies that are competing in a 
business such as the petroleum business where Mr. Barnes himself 
admitted the numbers of employees was not a significant factor to 
determine the competitive position of the company. 

Mr. McGume. I would like to answer that question, Mr. Yates, this 
way if I may. 

Mr. Yates. Surely. 

Mr. McGuire. When I came down here the evaluation of the 500 
employees puzzled me a little bit. 

Mr. Yarrs. Yes. 

Mr. McGurre. Because I fully recognized that regarding that as a 
national evaluation, since you have different kinds of industries it 
would take different numbers of people to make certain things, and 
your dollar volume can well be different coming out of the other end. 

Now criticizing this definition of 500 is a little bit easier than solv- 
ing or getting one that will prove to be better. 

Mr. Yates. I understand. 

Mr. McGutrr. My position on the proposed definition that small 
business has it that I think that the 500 has served a very satisfactory 
purpose and is well understood by industry, and there is, as you know, 
an opening, if you want to call it that, or an escape mechanism where 
if an industry or a group of people say “Well, now, this is not proper 
for my industry, we are peculiar in this respect,” that they can have 
hearings in what I consider to be an orderly fashion. They might 
not alw: ays agree with the decision that is reached, but after all, I 
do not always agree with what a judge might rule, either, if I went 
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before him. But at any rate, they have a hearing and they do this 
thing in the context of that industry studying it. “It seems to me we 
have about 35 instances of where this has been done. This is done 
in a pretty clear-cut fashion, and is not done on the basis of taking 
across the country an arbitrary decision back and forth at one bite. 
I think this is too much to take and swallow, and I am fearful, par- 
ticularly in times such as we are in at the moment, where there is 
considerable dislocation of business, as you recognize, that this would 
not be a good thing to do at the moment. 

Mr. Yates. Wouldn’t it be better, wouldn’t it sustain the criticisms 
of the proposed change that most of the services make if an agency 
such as the Small Business Administration or a similar agency were 
to have the power to define what is a small business so that your con- 
tracting officers could look at the action of this agency and know 
once and for all whether the particular company was a small-business 
company, thereby relieving themselves of any responsibility in mak- 
ing such a decision ? 

Mr. McGuire. It is my understanding that they have that authority 
now and responsibility. 

Mr. Yates. Have you found that this has worked out well ! 

Mr. McGutre. I have tried to give you my reaction on a practical 
basis to the 500. I think that many times you hit the problem where 
you have something that is not quite satisfactory or may pose some 
questions to you, but in trying to make it perfect, you also may create 
some other problems that defeat your own objective. 

Mr. Yares. The difficulty which our committee has with this for- 
mula is the fact that we do not happen 1 to agree with the definition 
that has been used by the Small Busines Sea ation. 

Mr. McGuire. I see. 

Mr. Yates. And that is the reason that we encountered the diffi- 
culties which have in the main provoked this series of hearings. 

Mr. McGuire. I think, Mr. Yates, that the service people have a 
different problem than let’s say the Small Business Administration 
has in the matter of making loans. 

Mr. Yares. Yes. 

Mr. McGuire. I forget the number of applications for loans Mr, 
Barnes told me the other day that they had had and had acted on. 
This is a relatively small number when you compare it with the 
number of procurements. 

Now I think one of the problems of the services is that they would 
like to have this thing so that it does not slow down procurement. I 
personally think it is too slow as it is, but that the present definition 
will let it proceed as fast as possible. And there are several areas in 
here where I think the contracting officer can be put in a position other 
than that in which the committee would want to see him in. 

He has enough problems on his hands now in following all the 
regulations. But to get into a debate with a contractor as to whether 
or not because he is listed as an electrical manufacturer and this is 
one size and as a wire manufacturer of let’s say insulating wire 
harnesses as another size, as to which he falls under, it seems to me 
the poor contracting officer is getting into a field that I am not really 
sure the committee wants him in. 

We would rather have someone else make the decision for us. 

Mr. Yates. I think this is true. 
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Some other agency which can look at the problem from an indus- 
trywide basis and has the power to apply a discretion to the 
problem—— 

Mr. McGuire. I think what I am also saying is that I would prefer 
to see the Department of Defense in the position where it had no 
justification, if you will, to say, “This is a laborious problem and 
it is a responsibility I do not want to take, so I just won’t make the 
set-aside.” 

That kind of a philosophy would weaken the approach we are now 
taking where we are ana progress. And I think in the area in 
which we are talking, we are seeking good guidance, which is simple 
and efficient, and will accomplish the purpose and not be too costly 
to impose—I am sure that is the desire of the Congress, and we do 
not find out some of these things until we try to look into them from 
an operating point of view. 

Mr. Yares. I take it from all your testimony you like the present 
definition. At least you consider the present definition better than 
the one proposed by the Small Business Administration ? 

Mr. McGuire. I like the present definition because it seems to me 
the best of all of those that have been proposed. I would also like 
to add we have no objection to the 35 exceptions that have been 
mentioned where they have been carefully studied out and they are 
made on a basis of an industry contention that they should be heard, 
nor would we have any objection to further extension of that list. 

And there may be some areas, candidly, where you never could get 
an exact dollar number for specific parts because the industry ‘by 
itself makes so many different products within one plant. 

Mr. Yares. I can see the necessity for this inflexible type of a 
rule for your service personnel so that they cannot get into any 
difficulties, but I think that this rule should not be present in the 
Small Business Administration, I think this agency should have a 
discretion, should exercise a discretion in the manner that Congress 
has directed it to exercise it and should not bind itself by the same 
arbitrary standards that a contracting officer would be bound by. 

Do you have any reaction to that? 

Mr. McGuire. Only, I think I have said that they have made 17 
exceptions in the so-called category area, and I don’t think we would 
have any objection to their making other additional exceptions as long 
as they are made on an orderly basis with full recognition of the prob- 
lems of the fellow who has got to do it. 

Mr. Yarres. With respect to the 17 exceptions which you have talked 
about, has the Small Business Administration exceeded the employee 
rule with respect to any of them ? 

Mr. McGutre. I didn’t hear you. 

Mr. Yares. With respect to the 17 instances which you have just 
spoken of, has the Small Business Administration or the Department 
of Defense gone over the 1,000-employee rule ? 

Mr. McGutre. I don’t have them listed exactly in that context, Mr. 
Yates. Do you know the answer to that ? 

Mr. Duncan. The answer is no. 

Mr. Muurer. If you will yield, I think we would like to get clarified 
at this point what we are talking about as to the 17 exceptions. Is 
that reference to 17 certificates that were issued to various firms certi- 
fying them as small business, or is this 17 exceptions to the 500 rule? 
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Mr. McoGume. It is my understanding, Mr. Chairman, that the 
Small Business Administration has established standards in 17 in- 
dustries which deviate from the 500-employee criteria. ‘The list that 
our people have developed for me, I am sure you would recognize. I 
might not know them all myself. Petroleum refining is one; rubber 
footwear, inc luding rubber-soled canvas shoes, tires, and inner tubes, 
trucks, heavy-duty off the road, that type of thing. 

Mr. Mutrer. Will it serve your purposes, Mr. Yates, if we ask the 
Small Business Administration to supply that schedule for us and we 
will make it part of the record at this point ? 

Mr. Yates. Yes. 

(The document referred to will be found in the appendix, p. 295.) 

Mr. Murer. Mr. Riehlman. 

Mr. Rrenuman. Mr. McGuire, you have given some information at 
the outset here when Mr. Yates was interrogating you about the 
volume of business that small industries have been getting from ra 
contractors, and I think that you said it was somewhere around $ 
billion per year. 

Mr. McGurre. I made a rather f: 
If you would like me to, sir, 1 woul 
you for the record. 

Mr. Rrenuman. You gave us another figure that was somewhere 
around $3 billion of additional business. Is that through the set 
aside program / 

Mr. McGutre. That is through the prime contractor group, yes, 
through set-asides and being awarded to small business as prime con 
tracts. 

Mr. Rreutman. So altogether, it is something over $7 billion worth 
of business that has gone to small industry in the past fiscal year? 

Mr. McGuirr. Somewhere in that neighborhood. If you would 
allow me, I would give you the figures as related to last year on a 
factual basis. 

I don’t like to quote figures that I am not sure are exactly accurate, 
but it is in that general neighborhood. 

Mr. Rrencemayn. I think that you did say that this did not include 
maintenance contracts or construction work, is that correct ? 

Mr. McGuire. This does not include the civil-works construction 
contracts, but it does include military construction. 

Mr. Rrextman. Would it include — ance ? 

Mr. McGurre. I am not sure, sir. Id have to check that figure. 
I am sure that is a separate figure. It does not include, for example, 
intergovernmental procurement, nor does it include procurement from 
educational and nonprofit institutions, that type of thing. 

Mr. Rrentman. This amount of business, something over $7 billion, 
has gone to industries that are classified by the Defense Department as 
those employing less than 500 people, is that correct # 

Mr. McGuire. Yes, sir, or those that have had the exceptions made 
that we have been talking about. 

Mr. Rreni_Man. Certified possibly by SBA that they are small 
business ? 

Mr. McGuire. Yes, sir. 
Mr. Rreniman. Although they might have additional employees ? 
Mr. McGutre. Yes, sir. 
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Mr. Rreutman. But that is not in very many instances, is it? 

Mr. McGuire. Not too many, I think; no. 

Mr. Yares. Will you yield for a question ? 

Mr. Rieniman. Yes. 

Mr. Yares. As I understood your answer to a prev ious question of 
mine, you did not at this time have the figures which would indicate 
what portion of the $7 billion were attr ibutable to the set-aside pro- 
gram ¢ 

Mr. McGuire. No, sir. 

Mr. Yares. Is that available? 

Mr. McGutre. I don’t believe, sir, we keep our records specifically 
that way. I will check to see if we have it. 

Mr. Bannerman. I think it is possible we may be able to get that, 
Mr. Yates. 

Mr. Rien_man. But it is a combination of set-aside and the prime 
contractors subcontracting to small industry. It is those figures to- 
gether that give us the tot: ‘al of something over $7 billion, am T correct 
in that ? 

Mr. McGuire. Yes, sir; it is between $6 billion and $7 billion; I 
haven’t the exact figure. 

Mr. BANNeRMAN. That includes only first-tier subcontracts. There 
are no statistics available for lower-tier subcontracts. 

Mr. Rrenuman. That probably would run into some volume, too, 
but not substantial. 

Mr. BaNNeRMAN. It would be purely conjectural as far as we are 
concerned. We don’t know. 

Mr. Duncan. It is also selective in that we don’t have reports from 
all prime contractors. 

Mr. McGuire. I might tell you, Mr. Riehlman, to get the record 
clear on this matter, how we obtain this subconstract figure. 

We have made arrangements with some two hundred-and-odd 
companies, fairly substantial companies, to give us a breakdown of 
the amount of subcontracting they do, for a number of reasons. 

One of them, frankly, in the case of small business, we did not 
want to impose an additional statistical burden on some of these com- 
panies. We have not asked everyone who has a prime contract. to 
do this. But we feel we have a sufficiently large cross section in the 
dollars of prime contract awards that we make to big business, to 
have a fair indication of how much of this money flows out through 
the subcontract route into small business. 

Mr. Rrentman. Using the definition that we presently have, and 
that the Defense Department has used consistently, of 500 and less 
employees, have you taken into consideration the balance of that defi- 
nition that we have used, that they are individually owned and that 
they are not dominant in the field of their activities ? 

Mr. McGuire. Yes, sir, we have. 

Mr. Rreneman. That has been one of the criteria that you have 
followed in awarding these contracts or set-asides ? 

Mr. McGutre. Yes, sir. 

Mr. Rreviman. Do you feel that if through SBA they would take 
on the responsibility that was suggested by my colleague here, Mr. 
Yates, of certifying other industries that might have more than 500 
employees—let’s take, for instance, in the petroleum industry—that 
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there would be a greater amount of procurement for small indus- 
tries than we have today under the pressent ee ees 

Mr. McGuirz. If I understand your question, Mr. Riehlman, I 
think that the real answer here is whether or not you are broadening 
what you consider to be small business or whether you are trying to 
evaluate what is small business. 

This would work both ways, I think, in certain cases. 

Mr. Rireximan. I presume you would be broadening it to some 
degree, and you certainly would endeavor to be certain that those 
that were at least certified, would come under the category of a small 
industry. 

Mr. McGuire. Certainly any areas that are certified by the Small 
Business Administration to be small business, we would accept as 
small business and act accordingly in our procurement regulations. 

Mr. Rreutman. That would be in eiailiadies with the definition 
that they might establish themselves. 

Mr. McGutre. Yes, sir. 

Mr. Rrexitman. As to what a small business is 

Mr. McGutre. They have made certain exceptions as you know, 
and we follow through on those. 

Mr. Rreutman. In the past, I am sure that we have, at least the 
creas has, felt and I have had some feelings myself along this line, 

that the Defense Department relied more on the number of employees 
than they did the question of whether or not the industry was inde- 
pendently owned and whether it was dominent in its field of manu- 
facturing, and that you used the number of employees as a very 
easy escape clause to justify your position in awarding a contract 
to asmall industry. 

Mr. McGuire. Mr. Riehlman, I think we must be realistic that when 
we have a figure of 500, that this is something that is easy to determine 
and othe re. 

Mr. Rrentman. That is right. 

Mr. McGuire. Now the second criteria as to whether or not a com- 
pany is dominant in its field can be determined. It is less easy to 
determine, certainly. I think you will agree with me on that. 

Now the third criteria, as to whether it is independently owned, 
what we try to do there is to evaluate this one some way on the same 
basis of the first, and that is if the company has affiliates, with its 
affiliates, what is its total number of employees? 

Let’s say, it had 16 affiliates, if you will, but it still came to 500. 

Mr. Rrenuman. Yes. 

Mr. McGuire. Under any criteria, either separately or as a total, 
it would be small business. 

Mr. Duncan. May I add something to that ? 

Mr. Muurer. I think the answer to Mr. Riehlman’s question is that 
in procurement, the Defense Department takes as its sole test of small 
business, leaving aside the question of the certificate of exception issu- 
able by the Small Business Administration, the number of employees ; 
isn’t that so? 

Mr. McGuire. This is not the criteria that has been explained to me 
that they are using in the field, Mr. Chairman. I have been told, and 
our regulations so point out, that it is the 500, and whether it be domi- 
nant in its field and— 
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The Cuartrman. I am sure this committee can furnish you with 
dozens of examples of independently owned companies that are not 
dominant in the industry, but because 1 man or a little group of men, 
2, 3, or 4, own 4 different companies in different fields of endeavor, 
when you totaled up the number of employees and it came to 510, any 
1 of the affiliates of that group were disqualified from bidding on 
defense procurement ; isn’t that so ? 

Mr. McGuire. This would be under the criteria where in adding 
them all up they came to over 500. 

Mr. Mutrer. So the question of whether it was independently owned 
or dominant in the industry was unimportant, if the employees num- 
bered 510? Over 500, no matter whether it was independently owned 
or not, whether it was dominant or not, you excluded them from the 
small-business category ; isn’t that so ? 

Mr. McGuire. I don’t think I stated, Mr. Chairman, that in the case 
of the affiliate operation, they took the aggregate employees of the 
company and its associates to be 500, as the criteria. 

Mr. Mutter. You did that; didn’t you? 

Mr. McGutre. That is what I said I think in answering Mr. Riehl- 
man’s question. 

Mr. Mutter. Yes. In other words, the sole test is the number of 
employees ? 

Mr. McGuire. I think I tried—— 

Mr. Mutter. If I personally, an individual, own 3 different com- 
panies, 1 with 100 employees, making some electronic item, another 1 
making ties, with 300 employees, and a third one with 102 employees 
making a third item, any one of those 3 companies that I own, if it 
bid on a procurement, I would have to certify in my bid that the total 
number of employees of this company and its afliliates is 502, and even 
though I said I am independently owned, I am not dominant in any 
1 of the 3 industries or in all of them together, I would be disqualified ; 
isn’t that so? 

Mr. McGutre. I would like Mr. Bannerman to answer that. 

Mr. BAnneERMAN. I think that is correct, Mr. Chairman, in prac- 
tice. The exception, of course, is that if this company feels strongly 
that its position is jeopardized, they may go to SBA and ask for a spe- 
cial certification that they are small business, in which case, we, of 
course, would honor that certification, and there have been a number 
of those. 

Mr. Mutrer. Yes; and most of them where they were over 500 em- 
ployees didn’t get the certificate. 

Mr. McGutre. I don’t know how many were turned down. We 
know the ones that were granted. 

Mr. Yates. The Department of Defense makes no exceptions. 

Mr. Mutrer. The Department of Defense, as Mr. Yates suggests, 
makes no exceptions in the first instance. 

Mr. BANNERMAN. Except where the exceptions have already been 
created in the industry standards adopted by the SBA in the 35 cases. 

Mr. Yares. But you don’t make exc eptions on your own. They 
have to be made by SBA and, once they make it, you adopt it. 

Mr. BannerMAN. I think that is correct. 

Mr. Rreuiman. Of course, what we are trying to etablish is this: 
The Defense Department takes the number of 500 employees as the 
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real definition of a small business, and you gentlemen don’t go into 
the background of the industry to see whether there are, as has been 
suggested, 4 or 5 small affiliates that are really small operators, and 
neither do you take a look at whether they are dominant in the field. 

That is a question that we have been bothered about through the 
years, and I am sure this committee has taken ta terrific interest in 
trying to see whether or not small men or small] industries are being 
deprived of an opportunity to bid on contracts because of that rigid 
rule. I think that is one of the reasons why we have consistently 
pushed for a change in the definition. Now we find ourselves with 
SBA suggesting one, and, of course, we find the Defense Department 
very perturbed about it where the greatest amount of procurement 
lies for small industry. 

I, for one, certainly do not want to see something brought into being 
that is going to destroy or affect in any way, in any great degree, the 
opportunity for small-business people to get in and to bid and have a 
chance to subcontract with the large contractors for this work in the 
Defense Department. 

Mr. Bannerman. Mr. Riehlman, I think that what you say is un- 
doubtedly correct, as you know. The fact of the matter is that our 
problem is somewhat different than the SBA problem. 

These decisions that we are talking about as to whether a company 
is large or small in the Department of Defense are taken by literally 
thousands of people all over the country of varying degrees of com- 
petence to evaluate an economic situation or an industry. 

We look to SBA to take the industrywide, the big industry wide de- 
cisions, and we don’t feel that it would lead to order or sound procedure 
to have thousands and thousands and thousands of contracting officers 
individually making up their minds whether a company is dominant 
in an industry or not. 

Mr. Rrextman. I can understand that. 

Mr. BannerMan. And I think that is probably why our practice is 
what it is. 

Mr. Duncan. If I may add one thing in that connection, Mr. Riehl- 
man, there is another source of information to both SBA and the 
Department of Defense, and that is a company’s own competitors. 

Sometime ago it was mentioned that possibly a company might be 
dominant in its field, although it employed fewer than 500 people, 
which is certainly correct. 

In such a case, a competitor may challenge the right of that company 
to be qualified as small business and, while I have no figures on this, 
I understand that a number of those challenges have been quite suc- 
cessful. 

Mr. McGuire. I am quite sure that the naming of an individual or a 
company as a small business is zealously guarded by those who are 
small business that someone doesn’t get on there improperly, and that 
is as it should be. 

Mr. Rienuman. In the final analysis, it would rest with SBA to 
certify whether or not they are. 

Mr. McGuire. That is correct. 

Mr. Jounson. Mr. Riehlman, you mentioned the case of affiliates. 
Weare very particular about the independently owned proposition, but 
when you said “affiliate,” did you mean a subsidiary ? 
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Mr. Rrenuman. Yes. 

Mr. Jounson. That is a part of the corporation, a corporate part ? 

Mr. Rreutman. Another corporation which is owned. 

Mr. Jounson. I don’t see how we can go into the stock ownership of 
every little company that we get into. They are either a part of the 
corporate structure of a corporation or they are not, regardless of who 
owns the stock. 

I don’t believe, sir, that we can examine that. We do determine that 
they are an independent corporation, not a part of another corporation. 

For instance, General Motors is a corporation. Now they are not 
small business, no matter if they have a subsidiary that has a hundred 
employees. That is not small business. 

Mr. Yates. Will the gentleman yield ? 

Mr. Rreniman. Yes. 

Mr. Yares. Isn’t that pertinent material for an inquiry as to 
whether or not that company, even with its affiliate, is dominant in 
its field? For example, the representatives from the Navy here could 
very well pass upon a definition that we had presented to us in the 
petroleum industry. A company that refines 30,000 barrels a day 
is certainly not dominant in its field, is it ? 

Mr. Jonson. I don’t really know the petroleum industry. 

Mr. Yarrs. The definition that the Small Business Administration 
came up with is not one that would exclude large companies from 
dominating the field. It seems to me that this test that you use, of 
hav ing only numbers of employees, will not work out in all industries, 
it cannot work out in all industries, and that this must be treated on 
an industry-by-industry basis. Where, in the petroleum industry, 
you have a certain arbitrary test of numbers of employees, say, that 
definition can’t be applicable, because in that industry numbers of 
employees doesn’t show whether that is a small business or a large 
business. 

Mr. Jounson. Mr. Yates, the industry I do know a little about is 
the automotive industry. Let’s take the passenger-car industry. 
Would you assume that the smallest company there, which might have 
5.000 employ ees, is small business because it is so much smaller than 
the other companies in the business? I think that is what we are 
leading up to here, if you want to define by the relationship in the 
industry. I don't believe that any one of the services would be com- 
petent to make that kind of a decision. 

Mr. Yates. Let’s stay with this for just a moment. 2 ask you, per- 
haps Rambler, because it is manufacturing a small car and happens 
to be employing something like 5,000 ceeietany ‘while General 
Motors, which happens to be manufacturing a car or a series of cars, 
which the public considers to be a little too large or a little too high 
- iced, only employing 5,000 at the present time, would you say that 

both Rambler or Nash and General Motors have equal power in the 
industry because they happen to be employing 5,000 each at the same 
time ? 

Mr. Jounson. No, sir. 

Mr. Yarrs. Which goes back to my argument; namely, that, at the 
time that each of them is employing 5,000 employees, you have a test 
which should be valid to determine dominance in the industry; isn’t 
that correct 4 
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Mr. Jounson. I don’t know that I understand your question, 

Mr. Yares. The question was this; that number of employees in an 
industry does not, by itself, indicate whether or not a firm is small or 
large business in that industry or is dominant in that industry or 
should be classified as small business in that industry, but, rather, 
you should look at other factors in addition to number of employ ees 
in order to determine whether that is a small business in that industry 
or a large business in that industry. 

Mr. Jonson. If you follow ths it line of argument, you would 
have to take every industry and classify the companies in it. 

Mr. Yates. That is correct. 

Mr. Jounson. From the smallest to the largest. 

Mr. Yates. That is correct. Don’t you think that should be done? 

Mr. JOHNSON. No, sir. 

Mr. Yates. Why? I am not saying that you should do it, but don’t 
you think that it should be done in order to find out whether or not 
an industry is small business or large business ? 

Mr. Jounson. I think, in the first place, Mr. Yates, you are dealing 
with a practical impossibility, I believe. The most extreme case— 
just mentioned the most extreme case that I know of—is the passenger- 
car industry, and there isn’t any company in that that can be called 
small business. I don’t care whether it comes anywhere near domi- 
nating = business or not. 

Mr. Yates. But suppose there is a contract being offered by the 
Department of Defense for the manufacture of some trucks. 

Mr. Jounson. Yes. 

Mr. Yares. You have to look at the automobile industry, don’t you ? 

Mr. Jonnson. Yes. 

Mr. Yates. To see which is small and which is large, and you are 
dealing with a segment of our economy which is all big business, but, 

far as that segment of the industry is concerned, for the mannu- 
facture of trucks under that single contract, you would have the man- 
date of the law still applicable that small business has to be considered, 
and you would have to look at Rambler as being small business in 
terms of that whole industry, wouldn’t you? 

Mr. Jonnson. I think you picked a rather difficult example, because 
it is not large 

Mr. Yates. I didn’t pick it. I suggest you were the one who se- 
lected the motorcar industry. Let’s go back to the petroleum indus- 
try, if you want to go there, or move into any industry that you want 
to. There are companies of v: rious sizes In each of America’s in- 
dustries. Each of those industries in one form or another will be 
asked to sell some product to the Department of Defense. 

Now, you are going to have to—or somebody is going to have to- 
have the job of finding out what is small business for those particular 
contracts. if small business is to be given consideration. 

Mr. McGume. Mr. Yates, certainly, part of, the problem here is 
that while, conceivably, you could make a determination in each case, 
we don’t make that determination procedure so long that it involves 
our procurement and delays getting the procure ment out. 

Mr. Yates. Mr. McGuire, I am not saying you should do it. 

Mr. McGuire. No? 
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Mr. Yates. Don’t misunderstand me. I can understand the prac- 
tical problems that are imposed upon the procuring officers in the 
Department of Defense. That is why I think that, perhaps, this is 
the job that should be done by another agency which can wrestle 
with this problem and go into the economics. 

Mr. McGutre. My only point is this: I don’t think you would 
want whatever criteria was established to be so cumbersome that 
it actually held up or interfered with this thing and made it diffi- 
cult or onerous, let’s say, the process of going through it, for the 
Department of Defense to push as much as we can into small busi- 
ness; this would not be good for small business. We have those 
problems. 

Mr. Yates. I don’t think you and I are in dispute at all. 

Mr. McGuire. Fine. 

Mr. Yares. I think, if I were in your position, I would want to 
get my job done as quickly as possible, and I would want, too, to 
pursue the mandate of small business, the mandate which requires 
you to set aside a certain part of your procurement for small business 
to the greatest extent possible. 

But I am saying this: That your job may very well be to follow 
what the decision of another agency is at the present time. I don’t 
know that it would complicate your task to pull out a lalate pub- 
lished by some appropriate agency which says, for purposes of pro- 
curement, under these types of contracts, in this field, this company 
is a small business company. 

Now, that is simple. All your procurement officer has to do is 
just look at the catalog. 

This company qualifies. Therefore, it can bid. 

Mr. McGutre. I agree with what you say, Mr. Yates, with these 
reservations: When you describe this company and it is in the elec- 
trical field, and this company suddenly decides to go into some other 
field such as—I use the example of a distributor harness, if you will, 
which is a related field that an electrical winding company might 
well get into—and it has a different criterion. If I were a small busi- 
ness, let’s say, in the electrical winding business, very candidly, I 
think I would find great difficulty, and I would be quite unhappy with 
that definition. 

And then, in the other business, let’s say, the number of employees 
is half the size, - Iw om to expand my small business to make 
it a more stable business. I still wouldnt go out of the field of 
vhere I was originally. 

Let’s say the ceiling on the first business is 500. I am now at 300. I 
have just put on 50 more people to go into this new endeavor 
and, certainly, we want to help these people to broaden their base and 
bec ome strong, ec onomically. 

Sut to find suddenly that I was cut off from this group I would 
begin to wonder as to just how this law operated, and I think it 
would cause some confusion to me. 

Mr. Yates. That is the job of this other agency, and not your job 

again. The job of this other agency is to find out by tare this com- 
pany, which has affiliates, United States Steel or General Motors 
have their affiliates, it is true, but the job of this agency would be to 
determine in this industry, even taking into consideration General 
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Motors as an affiliate or United States Steel as an affiliate, it is still 
small business in the particular industry in which it seeks a contract. 
It is extremely unlikely that a company which is an affiliate of United 
States Steel or General Motors would be considered small business, 
but it can be an affiliate of a much smaller company and still be, in 
combination, smaller than other giants in the particular industry. 

Mr. McGuire. I was not arguing that point, but the point I was 
trying to make here and illustrate for you was that I could be a small- 
business man and I can be going along and be doing a good job. Tam 
building a prosperous business. I am le: aving my capital in the com- 
pany and I want to see it expand and become more stable and 
diversified. 

I decide to go into a related product, possibly because across the 
street there is a competitor who is doing that. 

I have got to go into that, and I suddenly find that in this related 
field, when I seek to get business from the Government in that field, 
Iam no longer small business. 

Now, this to me, as a manufacturer—and I am now trying to put 
myself in the layman’s position—would give me considerable con- 
fusion in trying to analyze just what was going on, and why if I were 
small] business in one activity, and by putting on 10 more employees, 
which still kept me under the ceiling of small business in that activity, 
I was not small business in this other field where I was going to make, 
let’s say, a trillionth of a percentage of the production in the country, 
I certainly am a small business. 

Mr. Yates. I cannot conceive of your example having a practical] 
existence. I can see where industry, if the pattern of American in- 
dustry for small business to get large, at least in the past—we hope 
that it will continue to do this sort of ‘thing, : and even for small business 
to get as varied a type of production as possible. 

Mr. McGuire. In my experience in business working with manu- 
facturers, one of the best sources I had for developing new products 
was to go to people whom we were working with and who would take 
on a project like this that was difficult, and I know of one case in 
particular where the product that we were buying, we wanted to 
change in some respects. 

The large manufacturer who happened to be the largest in the 
world in that field, would not change it. He was perfectly satisfied 
with his product and we had an idea. We went to another chap, and 
it was related to his field. He decided to go into it on a very small 
basis. He was in the textile business. He put in 20 looms and cer- 
tainly you would agree with me that is small business, 20 looms, and 
he made this product and it was a very substantial product and devel- 
oped it very, very well. 

I can tell you what the product is. It was the white cotton sheet 
blanket and nobody up to that point had ever thought of bleaching a 
sheet blanket, although sheets were bleached. 

Mr. Yates. But he would still be small business, wouldn’t he? 

Mr. McGuire. I am not sure he would, under the working of this 
definition. 

Mr. Yares. At least this is something that your agency has to con- 
sider. 

Mr. McGuire. To be specific, he was making Jacquard blankets 
atthat time. He wasJacquard Blanket Mills. 
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Assume for the moment that the ceiling on that is 500 people. In 
the other category, as a cotton sheet blanket manufacturer, let’s say, 
the criteria was 200 people. 

Now he would then no longer be small business. 

Mr. Yates. But you and I—if you accept the premise that you are 
using for your argument, ~ must inevitably win, because you are 
using as your test the number of employees, which I suggest isn’t the 
test. The test I suggest is in addition to numbers of employees—this 
is only one factor—is position in the industry in terms of net assets, 
in terms of capital assets, and in terms of domination through economic 
wealth and through other competitive factors. 

To use just the one test of employees, I think perhaps you may be 
right. 

Mr. Chairman, I have dominated the questions. I am sorry I asked 
you to yield and then took over. 

Mr. Murer. Might I pursue that ¢ 

Mr. RreuuMan. Yes. 

Mr. Mutter. Mr. McGuire, doesn’t the same objection apply when 
you take your Jacquard manufacturer who has 490 employees and he 
puts in his cotton-sheet department and adds on a buntioed employees 
making his total 590? 

Mr. McGuire. You are correct on that. 

Mr. Murer. He would immediately be out ? 

Mr. McGuire. You are correct on that. 

Mr. Muurer. Then what difference does it make whether you take 
your 500 rule or this commodity rule, not that Iam for this commodity- 
by-commodity rule. You get to the same point either way. 

Mr. McGutre. I think it doesn’t make any difference in this particu- 
larexample. We have used the figure of 500 and using an increase of 
some 25 people, would throw him over. This is, I think, also inherent 
in any either dollar value or any personnel value that you establish 
because as the company grows, presumably it would grow beyond that 
point unless it remained in a static position, and some people prefer 
to keep their business in that position. 

Mr. Mutter. I think the point we are missing here is that no matter 
what definition or standard is set up in the first instance, in the regu- 
lation, anybody who claims he is small business and is excluded by the 
definition, has a right to go to the SBA and ask for a certificate, and 
any competitor has the right to come in and complain he is not small 
business. 

Mr. McGutre. And we have no objection to that being done. We 
would welcome it very candidly. 

Mr. BannERMAN. Mr. Chairman, there is a difference between the 
two cases you have posed here, in this respect, and that is that in the 
case where the additional employees take him over the 500 rule, he 
is either small or large. He is small before, large afterward. 

As a practical matter, this is good to know. In the second case, the 
case that Mr. McGuire posed, it may well turn out that he is small for 
one procurement and large for another. 

Mr. McGurre. This was the point I was trying to make. 

Mr. BannerMAN. And at the same time, these procurements may 
be going on simultaneously and we classify him small on one and large 
on another. 

There is a considerable basis for confusion in that. 
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Mr. Mourer. I think you make out a good case against any defini- 
tion of small business, by commodity. You have got to do it by 
industry. 

Mr. Yares. Or by employment. 

Mr. Mutter. By numbers? 

Mr. BanNERMAN. The proposal of the SBA on which we were com- 
menting and the letter and Mr. McGuire’s statement was a product 
proposal; in other words, you would classify each procurement, and 
that has this objection we are just talking to. 

Mr. Mourer. Would you have the same objection to an industry-by- 
industry definition rather than a product or a commodity definition ? 

Mr. BannerMAN. I think it would probably be a lesser one, Mr. 
Chairman, but the problem would be the same, but different in degree. 

However, I think that if we could cl: issify companies as large or 
small, or if SBA or some other agency were to classify companies as 
large or small, so that at the outset of a procurement, we knew who on 
our bidders’ list was large and who was small, the objections we have 
stated here would be gone. 

Mr. Yates. That is correct. 

Mr. JoHnson. Except, if I may say, the delay. It would take SBA 
a considerable time to do that. 

Mr. BannERMAN. There is another slight objection, of course, and 
that is there would be no continuity whatsoever in our small-business 
statistics, but that is a problem that you are as much concerned with 
as we are, of course. 

Mr. Yates. What is that? 

Mr. BaAnNerMAN. Continuity in our small-business statistics. 

Mr. McGuire. I think in answer to that, Mr. Chairman—— 

Mr. Yates. This would be more than offset by the benefits that would 
flow to small business. 

Mr. McGuire. I don’t think we can allow ourselves to be governed 
by being wedded to a set of statistics we have if we change the situation. 

Mr. Motrer. I think you would all agree, I think everybody would 
agree, that it is more important to have small business participating 
in all of this procurement and stop complaining to us and everybody 
else, than to have these statistics on the subject. 

Mr. McGuire. I thoroughly agree with you on that. 

Mr. Rresiman. Mr. Chairman, I still have the witness, but my 
colleague at my left has been nudging me to be recognized, so I am 
going to yield to him. 

Mr. Mutter. Mr. Seely-Brown. 

Mr. Srety-Brown. Mr. McGuire, just to summarize the discussion 
we have had thus far, it is my understanding that you operate on the 
500 figure, and if anyone objects to being cl: assified as small or big on 
the basis of that number, he has the right to complain about it? 

Mr. McGuire. That is correct. 

Mr. Srery-Brown. He takes that complaint to the SBA; is that 
correct ¢ 

Mr. McGuire. Yes. 

Mr. Sre.y-Brown. Then the SBA can consider all the factors the 
SBA wants to in detectiinins whether that 500 figure is a strict figure 
that should be complied with or whether an exception can be made. 


Mr. McGutre. Yes, sir. 
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Mr. Seety-Brown. ‘The SBA then issues a certificate, and if the 
SBA certifies, for whatever reason it may decide that the particular 
business is a small business for that particular procurement, then you 
follow ? 

Mr. McGuire. That is correct, sir. 

Mr. Srety-Brown. And on the basis of that to date, you feel there 
is sufficient flexibility so that the small-business community is allowed 
to participate in the procurement program. 

Now, you have honored all the certificates that have been issued thus 
far by the SBA; is that correct ? 

Mr. McGuire. As far as I know. I have never heard of one not 
being honored. 

Mr. Srery-Brown. I don’t mean to get a fight going between you. 
You have found that as far as you were concerned, the certificates 
which they have granted were adequate to take care of the situation ? 

Mr. McGume. That is correct. 

Mr. Seety-Brown. Now if the SBA changed the rules under which 
it granted these certificates, provided they came up with a workable 
solution so they would notify you that firm No. X is a small business, 
you would have no objection to going along ? 

Mr. McGuire. No. . 

Mr. Sere.y-Brown. In other words, if SBA wants to use a com- 
modity-by-commodity analysis or if it wants to use industry by indus- 
try, you have no objection once the »y make that determin: ation on these 
borderline cases and then notify you about it quickly. 

Mr. McGuire. There is no question in our minds that we consider 
that SBA has the authority to make any determination they see fit. 

We think it is incumbent on us to tell you and to tell SBA in the 
process of the difficulties, because we presume that the basic intention 
of the law, Mr. Seely-Brown, is to get as much— 

Mr. Sreity-Brown. That is right. 

Mr. McGuire. Into this area as possible, and I can’t conceive—— 

Mr. Seety-Brown. And as quickly as possible. 

Mr. McGuire. That is right, and I can’t conceive SBA knowingly 
putting something in here that is very difficult and time consuming. 
If there is any alternative to accomplishing the objectives, it is better. 

Mr. Srety-Brown. In other words, in those areas where they have 
exercised a degree of flexibility, you have no objection today ? 

Mr. McGutre. No. 

Mr. Sre.ty-Brown. I have the feeling—lI certainly cannot speak 
for others—if they exercise that degree of flexibility to possibly even 
a greater extent, they would satisfy a lot of the committee and if it 
could be worked out that w: ay, fine. 

Thank you. 

Mr. Rrenuman. In conclusion, [ just want to say to Mr. McGuire 
and some of the people that are in the procurement end of the De- 
partment of Defense that if you were to accept the new proposals 
from SBA commodity by commodity, and find them in this catalog 
here, which I have in my hand, do you have any idea that you would 
have personnel enough in your Department to really and truly follow 
through and follow the directives set up in classifying small business 
commodity by commodity so that we could anticipate that next year’s 
procurement program we would have the volume of business we have 
today for small business ? 
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Mr. McGume. I can only say this to you, Mr. Riehlman, that our 
people in consideri ing this have come up w ith many oper rating objec- 
tions. Now their contention is that we would either have to. put on 
more people—and this is a matter of judgment—or the reverse of that, 
if we didn’t. 

Presumably, if the people in there are working efficiently now, we 
would do a less effective job in this field. 

I have a horror myself of getting involved in any exercise that to 
me as an individual seems burdensome, because I find you don’t get 
people to address themselves to that quite as energetically. 

They look over their shoulder or they seem to find some justification 
or reason why they don’t go out there or really sell the bill of goods. 

This is part of this problem, as you appreciate. 

Mr. Rreuiuman. Well, I have a horror of it, of working in reverse, 
as far as the benefits, as far as benefits to small business are concerned. 
It is not going to be a workable program and one that can be ex- 
pedited so that we can get contracts set aside and available to small 
business. 

Mr. Srety-Brown. Would the gentleman yield? Could I ask one 
more question ? 

You have listed your objections to these proposals on the basis that. 
it would be difficult to administer, and also from the point of view 
of small business that it would narrow the base. 

Mr. McGuire. I think it would cause considerable confusion. I 
tried to illustrate the point that as a small-business man—— 

Mr. Sreeiy-Brown. Do you have any suggestions as to how we 
might broaden the base ? 

Mr. McGuire. I think I tried to point out to you we have no objec- 
tion to the procedure in use now and to the exceptions which have 
been made. It may well be that, as a result of this hearing, industry 
itself will have more clearly defined to itself that they have this 
avenue of recourse if they do not think they are being fairly treated. 

But it seems to me that, while I I appreciate the concern of this 
committee of being sure that the base is adequate, if industry is not 
complaining about the base—by and large there will alw ays be some 
exceptions, I am sure, to make a decision on—that it is prima facie 
evidence that the thing is working fairly well. 

Now I think in the magnitude of the contracts which are placed, 
in the magnitude of the people who consider themselves to be small 
business, there are very few complaints that I have heard where any- 
one said, “I should be classified as small business. I am not classified 
as smal] business.” 

This is my personal experience. 

Mr. Seery-Brown. Mr. Chairman, I will yield back to you with 
the statement that I think the Secretary has endeavored to answer our 
questions very constructively and very fairly, and has made a very 
fine presentation insofar as his position in reference to this definition. 

Mr. Mutter. I agree with what you said, Mr. Riehlman; but with- 
out intending to reflect on the Secretary, I still feel very strongly 
that the Defense Department is not doing its share of the job in 
coming to the Congress with a proposed revision of this arbitrary 
definition of 500 employees. 
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If there is no objection, | would like to make part of the record at 
this point excerpts from House Report No. 2964, issued by this sub- 
committee in the 84th Congress, 2d session. 

(The excerpts follow :) 

Item No. 2, entitled “Historical Background and Congressional 
Intent in Connection With the Establishment of the Definition of 
Small Business,” of a report, House Report No. 2964 of the second 
session of the 84th Congress. 

There we set forth the history of the definition and, among other 
things, we repeated what the Select Committee on Small Business in 
the Sist Congress said in its Report No. 3237: 

The present definition of “small business” utilized by governmental agencies 
is the result of tortuous thinking during World War II. It was an attempt 
to find a logical division between large and small industry for the purpose of 


administering the Smaller War Plants Act of 1942. This definition, by adop- 
tion, has been carried over into several acts of Congress. 


In that same report the committee said : 


The present definition of small business should be resolved reatisti¢ally by a 
revised definition of industry by industry. 


Then it continued: 


It is evident that the 500-employee rule is not a sufficient definition. This 
is because of the character and structure of American trade and industry. In 
some industries, the 500-employee rule has good application, while in other 
industries it is meaningless. In the Small Business Defense Plant Act of 1950, 
an industry-by-industry definition is contemplated. 

Now although we said that it was clear from the 1950 act that it 
was so contemplated, the Defense Department never came up with 
an industry-by-industry definition. 

We thought all we had to do was indicate to the Defense Depart- 
ment that we wanted it to stop using the 500-rule definition, the 500- 
employee rule as a definition. Then we found that there was a 
statute which fixed that as the rule for the Defense Department. So 
in 1953 we specifically repealed that and we still got no definition, no 
new definition. The Defense Department still ‘adhered to the old 
500-employee rule. 

Then we gave the Small Business Administration the right to set 
up a definition. Then we kept hammering them because the definition 
they came forth with was an industry-by-industry definition for 
financing purposes, but the same 500-employee rule for procurement 
purposes. 

We indicated very strongly to the Small Business Administration 
that at least this House of the Congress wanted that 500-employee 
definition abandoned. 

As a matter of fact, when this House passed H. R. 7693 on the 
recommendation of this Small Business Committee, and I think the 
recommendation was unanimous, we wrote into that bill, which passed 
the House by a vote of 393 to 2, section 3, and in subdivision (b) 
we said: 

The Administrator shall without delay establish a new definition, in com- 
pliance with subsection (a). 

And subsection (a) has the rule and the criteria set forth: 


* * * 9 “small-business concern shall be deemed to be one which is independently 
owned and operated and which is not dominant in its field of operation. In ad- 
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dition to the foregoing criteria the Administrator, in making a detailed definition, 
may use these criteria— 


I emphasize the “may use these criteria”— 
among others: Number of employees and dollar volume of business. 


The number of employees is one of the criteria that may be used in 
making a definition for the purposes of this act. 

The maximum number of employees a small business may have under the defi- 
nition shall vary from industry to industry to the extent necessary to reflect 
the characteristics of such industry and to take proper account of other relevant 
factors. 

Now that certainly is a clear statement of the intent of the Congress 
and I, for one, am disappointed, Mr. McGuire, I think the record 
should show it, that the Defense Department has not come up with any 
proposal as to how we can implement the intent of Congress so we 
should get away from the arbitrary definition of 500 employees. 

I notice in that connection, in your statement you say at one point— 
it is in the statement of the Department of the Army, subdivision (/) : 


The proposed multisize standards are obviously “arbitrary’’- 
You quote the word “arbitrary”— 
in selecting 250, 500, 750, and 1,000. 


And then you said the using of 500 has led to general acceptance 
by business firms as being fair. 

How less arbitrary is the single unit of 500 employees as against 
that of 250, 500, 750, and 1,000? Why, if we break it into four cate- 
gories of 250, 500, 750, and 1,000, is that not less arbitrary than the 
sole criteria of 500? 

Mr. McGurre. I think the Army will make their own statement 
in response to your questions. However, I do want to state that the 
exceptions that have been made on an industry-by-industry basis 
were adopted on a carefully thought out basis after hearings were 
held. 

Part of the problem of this proposal which has been made—call 
t arbitrary if you will; at any rate it is one fell swoop on the whole 
subject—I think there are inequities inherent in the problems. We 
have no objection to the continuation of the exceptions being made, 
and in an orderly manner conceivably we can reach this point. 

So I really believe—I am not taking issue with your statement, 
sir—we are trying to be constructive in pointing that pattern out 
as a more logical and less upsettitng route to take, which in the end 
may have a much more understanding appraisal of the problem of 
each industry. 

Mr. Mutrer. Would it be fair to say that if we divided the small 
business concerns of the country into their industries and had the 
numerical employee qualification as one of the standards to be con 
sidered in the first instance, if you had as many as 4 different classi- 
fications of industry within the 250-, 500-, 750-, and 1,000-employee 
category, that you could work with that kind of a definition in the 
first instance, just as easily as you have been able to work with the 
500 definition up to now? 

Mr. McGuire. Mr. Bannerman says he would like to answer that, 
because he is a little closer to that. 
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Mr. BannerMaAN. I think it would be fair to say you could work 
with such an arrangement, Mr. Chairman, if companies were classi- 
fied in industries and we did not have this problem of companies 
being in one industry today and another industry tomorrow. 

If the company classification followed, say, the dominant industry, 
and if these decisions could be taken on a company-by-industry basis 
in advance of making it effective, so that we would know when we 
were undertaking our procurement which companies were large and 
which were small, that test would be as mies, 8 a one as any other 
if we knew this factor. 

Mr. Mcurerr. Well, the fact is, am I not right, that today you rely 
in the first instance on the self-certification. Unless somebody calls 
to your attention that the certification is incorrect or fraudulent, you 
do not do any other checking. -You take it at face value that his 
statement as contained in his bid is accurate. 

Mr. McGuire. That is correct. 'We would expect protests and have 
gotten them in those cases where those certifications were not accurate. 

Mr. Yates. Are the bids sworn to? 

Mr. McGuire. I think the bids have the effect of an oath. ‘I do not 
believe there is an actual oath on there, but the effect is one of fraudu- 
lent representation. 

Mr. Mutter. The statute gives them the same effect. 

Mr. McGuire. He is claiming a preference as a result of fraudulent 
representation. 

Colonel Treacy. If the Chair would recognize me, I would like to 
cay something as far as the Air Force is concerned. When I said in 
the statement I made that one of our main points of contact between 
the businessman and the subcontractor and the prime is through our 
air procurement districts at which we have cual baie representa- 
tives, when they make out the standard form 129 our small-business 
representative is well aware of the companies, by name, in his area, 
and he has a pretty good idea as to whether or not the statement they 
make in this box 13 on the form 129 is accurate. And if he has any 
doubt about it, he looks into it. 

Mr. Jonnson. Mr. Chairman, on this question of “arbitrary,” T am 
sure we meant by that that the selection of any number is arbitrary, 
not that the 4 were more arbitrary than the 500. You can have 1 

Jassifieation or you ean have 10. They are nevertheless arbitrary. 

Also, it is just as arbitrary to set up a financial qualification. If 
you say a company with $100,000 capitalization is small and one with 
$101,000 is big, why, that is arbitrary. 

It is pretty hard to think of any kind of a classification you could 
make on any degree of this that is not arbitrary. 

Mr. Mutter. That is why I think the Congress was very careful in 
setting down the criteria. They did not exclude any criteria that any 
person bringing his judgment to bear on the subject would find it 
necesary to use in arriving at a fair decision. 

We said “may take into account” these criteria, but not only these 
criteria. 

Mr. Jounson. I would like to make one further remark, Mr. Chair- 
man, about the question of classifying by industries. 

During the Korean war, I happened to be Chairman of the Auto- 
motive Division of NPA which covered the automotive industry. We 
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had 1,800 companies in that Division for the distribution of controlled 
materials. 

Now, was that the automotive industry, or what part of it was the 
automotive industry ? 

We supplied materials to 1,800 companies, and yet they covered a 
range of products that would probably cover a hundred of your 
different categories in this list here, and yet they were all classified 
as automotive industry as far as the distribution of materials were 
concerned. 

Mr. Mutter. My only answer to that would be that we cannot go 
out and actually throw our arms around small business to protect 
them. But if we give them certain guideposts whereby they can come 
forward and say, “Look, I am small business,” and even in as broad 
a category as the automotive industry anyone who is genuinely felt to 
be small business would come in and say, “Look, I am smal] business,” 
and he can say, “This fellow is big business and he should not be 
permitted to bid, and I should .because.I am. small-busmess,” if he 
comes in and raises the question, somebody—in this instance, SBA— 
makes the determination. 

Mr. Seety-Brown. You gentlemen do not object to that. All you 
say is, you believe it is flexible enough if they exercise the flexibility 
that is inherent in the system, and that it is authorized by the system. 
You have no objection. 

What we are really objecting to is that until quite recently it has 
been an inflexible system. And now that the system is beginning to 
loosen up a little, maybe we should take no immediate action until 
we have a chance to see how this new program is working out. 

Mr. Mutter. You mean by “new program” this commodity-by- 
commodity definition ? 

Mr. Srety-Brown. No. I would like to see the flexibility they are 
beginning to bring into the system, if that is going to solve a fair share 
of the complaints we have. And if it is not 

Mr. Yates. The Department of Defense is not being flexible so far 
as I can make out. There is a real unification policy. [Laughter.] 

Mr. Mutter. Would the Navy make some comment about the defi- 
nition as suggested or proposed by SBA with reference to the petro- 
leum industry ¢ 

Captain Fagan. Yes. We have Mr. Schattman here from the Mili- 
tary Procurement Agency. 

Mr. Scnatrman. My name is Richard Schattman. I am Assistant 
Counsel of the Military Petroleum Supply Agency. 

The only comment [ can make on the petroleum definition is that 
to date, at least, we have in the Petroleum Agency received no com- 
plaints from the petroleum industry with the one exception, and that 
I am sure you people are familiar with. That is Premier Oil Co. 

However, they were complaining concerning their status prior to 
the new definition, as well. But insofar as we are concerned—— 

Mr. Yates. What was their complaint, if I may interrupt? What 
was their complaint ? 

Mr. Scuarrman. Well, they were large business under the old 500- 
employee rule, and they are still large business under the current 
definition of combination of less than a thousand employees and 30,000 
barrels per day refining capacity. 
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As [ understand it, they are large because of the fact that they are 
affiliated with a series of other companies which are primarily, as I 
understand it, holding companies. City Products, Inc., is the holding 
company, I believe. 

Mr. Murer. What is your thought with reference to using the 
criterion of 30,000-barrels-per-day production? Is that small, large, 
medium, or what ¢ 

Mr. Scuatrman. Well, I would hesitate to venture an opinion on 
that. It is a subject which we have not studied because we have felt 
that it is the Small Business Administration’s responsibility to make 
this determination. 

I do think this: No matter where you place the figure, you are apt to 
come into an area of no-man’s land where somebody is going to be 
within a few thousand barrels of that, and therefore you are apt to get 
into a situation where the company has perhaps 700 employees and 
35,000-barrels-per-day capacity, and they are close enough to the line 
to consider themselves as being unjustly excluded from the status of 
small business. 

Otfhand, I do not know of any figure in the refining industry which 
will be a clear-out area where you would have a substantial quantity 
of production on either side of the cut-off point so that there would 
be none of these hazy areas in which a company could justifiably or 
otherwise complain. 

Mr. Murer. Tell us, if you know, are there any of the so-called 
big companies which produce as little as 100,000 barrels a day / 

Mr. Scuatrman. As little as 100,000 barrels ¢ 

Mr. Murer. Yes. 

Mr. ScuatrMan. Well, there is Sun-Tide Refining Co., which is 
down in Texas. They would not be classified as a major oil company, 
but their capacity is somewhere in the neighborhood of 70,000 barrels 
a day, I believe. 

Most of the major oil companies, that is, the large integrated oil 
companies, have capacities in excess of that. 

Mr. Muurer. In excess of 100,000 a day / 

Mr. ScuarrMan. Yes. 

Mr. Muuver. This Sun-Tide Co, you mention, how many employees 
do they have ¢ 

Mr. Scuarrman. I do not know, sir. I would venture a guess and 
say that they are in excess of 500 and less than 1,000. 

Mr. Yares. Is Premier a large company in the petroleum business ? 

Mr. ScuarrMaNn, In the petroleum business? No, sir. Premier has 
3 small refineries which total about 15,000 barrels a day. I believe they 
have one that has a capacity of about 8,000 barrels. They have an- 
other 1 which is approximately 2,000-barrels-a-day capacity, and an- 
other one perhaps around 3,500, 

Mr. Yares. Is Premier as large a company as the Cosden Petroleum 
Corp. ! 

Mr. ScuarrmMan. No, sir, not as a petroleum company. 

Mi. Yves. Is it as large as company as the Shamrock Co. ? 

Mr. ScuatrMan. No, sir. 

Mr. Yaves. Is it as large a company as the Anderson-Prichard Oil 
Corp. ¢ 

Mr. Scuarrman. I would say no. 
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Mr. Yates. The three latter companies I have mentioned have been 
certified as small business, have they not, by the SBA ¢ 

Mr. Scuatrman. That is right. 

Mr. Yares. All these companies are larger than Premier in Petro 
leum, and—are you familiar with their statement at all’ Do you 
know what their gross sales are, by channels? 

Mr. Scuatrman. No, sir. 

Mr. Yares. Are you familiar with their asset positions, what their 
-arnings are ¢ 

Mr. Scuarrman. I am familiar to the extent I know they are 
greater than Premier as an oil company. 

Mr. Yares. As oil companies. They are much more dominant in 
their field than Premier, in the petroleum business ¢ 

Mr. Scuatrman. I would say so, yes. 

Mr. Yares. But Premier has more employees through an affiliate? 

Mr. Scuatrman. Well, in addition, it would seem to me that Pre- 
mier also has income accruing to Premier from a source outside the 
petroleum industry. It seems to me this is a factor which should be 
taken into consideration. 

Mr. Yates. I agree that it should be taken into consideration, but 
suppose the income from the outside source is still less than the total 
income accruing to Cosden and to Anderson and Shamrock. Is this 
a factor to be taken into consideration ? 

Mr. Scuatrman. I am not sure that the quantity of the income is 
the key factor so much as it may be the mere fact that there is income. 
It seems to me that so long as a company has outside interests apart 
from the particular industry in which they are seeking their classifi- 
cation, that by virtue of that fact they are enabled to more efficiently 
operate w ithin that given industry. 

Perhaps I can illustrate what I mean by using an analogy of the 
small corner haberdashery and the haberdashery department in a 
department store. A gentleman who owns the store on the corner 
stands or falls on what he does by way of business in his small haber- 
dashery store. If he loses money, he is generally going out of busi- 
ness, 

The haberdashery department in a department store loses money in a 
given year. The manager or buyer of that department may lose his 
job, but cert: ainly that department won't go out of existence. The rest 
of the store will manage to carry it. 

Perhaps the next year business will be better, or management will be 
better, one way or another, but it will continue in existence. 

I just suggest——— 

Mr. Yates. Are you not arguing that it is better for small business 
to vary their activities in order to stay in—— 

Mr. Scnatrman. I am not attempting to argue one way or the other, 
but I am simply pointing out or suggesting to you that perhaps a 
small-business concern, although it might be small within this particu- 
lar industry, petroleum, which has interests outside of petroleum, may 
be in a better position competitively than a small-business petroleum 
concern exclusively in the petrole um field and dependent entirely upon 
its petroleum activities for its profit. 

Mr. Y ATES. I would agree with you on a theoretical basis this is 
possible. But do you not ‘think if you were considering the question as 
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to whether or not this were actually the fact that you would then look 
at all the facts, or would you automatically exclude, say, Premier be- 
cause it did have an activity in an outside field ? 

Mr. Scuatrman. No. I would agree, I would look at all the facts. 

Mr. Yates. All right. 

If, as happens to be the case, Shamrock, Cosden, and Anderson have 
more than twice the net assets of Premier and its holding company 
combined, if they have more than twice the gross sales of Premier and 
its holding company combined, if they have more than twice the assets 
of Premier and its holding company combined, could you still very 
well argue that the other three are smaller companies than Premier ? 

Mr. Scuarrman. Well, I admit it would be difficult to argue that 
way. 

Mr. See.ty-Brown. Would the gentleman yield ? 

By the same token, regardless of the size, you would also have to read 
the law, which mentions the word “independently” owned and oper- 
ated. 

Mr. ScHATTMAN. Well, that is true. 

Mr. Yates. What does “independently owned and operated” mean ? 

Mr. Srety-Brown. It might be a question as to whether or not the 
determination was made on the basis that this was an independently 
owned and operated company. 

Mr. Yares. I would think a holding company might be independ- 
ently owned and operated and its affiliates would be independently 
owned and operated in combination. I do not quite know what “in- 
dependently owned and operated” means in that context. 

Mr. Srety-Brown. We have to get a definition of a definition. 
{ Laughter. | 

Mr. Yates. The point I make is, you cannot say that because a 
company—it seems to me when you say that a company starts in one 
field and then has an SEP ac) to buy a company in another field, 
that because it does that it should be in either field, which it seems 
to me to be what the burden of your argument is, w hen you talk about 
the haberdashery on the corner, the haberdashery may go ont and buy 
some General Motors stoc k, but he is still a ‘haberdashery on the 
corner and he still gets his income from some other place, too. 

Should you consider this? I do not know where you are going to 
“ ind up this w: ay. 

It seems to me you have to look at the industry and say, “Is this a 
smal] business in the industry?” and take into consideration its total 
material wealth, its total position. And when you do that, you a 
got an opportunity to have a standard. But if you do not do thi 
I think you are liable to be subject to error. T can be wrong 

Mr. Scuarrman. Of course— 

Mr. Muurer. May I suggest we have taken the discretion away 
from this gentleman and vested it in the SBA. 

Mr. Scuarrman. Thank you. 

Mr. Muurer. I think we should get, however, as much fact and 
opinion as he can shed upon the subject. But I am sure Mr. Yates 
does not intend to be critical of you 

Mr. Scuatrrman. I recognize that. 

Mr. Murer. Because of the result which has occurred in this par- 
ticular case. 
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Mr. Yares. I do not intend to be critical of you at all. What I 
am seeking to get from you is an appreciation of the totality of the 
problem, which I think you would appreciate. 

Mr. Scuarrman. I think I do appreciate it, and in using the illus- 
tration I did, I was simply attempting to show that SBA does not 
have as simple a problem as it appears on the surface. 

Mr. Yates. When the Administrator of SBA was here, I told him 
he had a very intricate problem, but I suggested to him the possibility 
that his interpretation, or his decision may very well have been 
erroneous, 

_ Thank you, Mr. Chairman, and thank you, sir, for your presenta- 
tion. 

Mr. Mutter. Thank you, gentlemen, for your participation and the 
information you have given us, and we will consider carefully all you 
have said and, even though we may not agree with some of your views, 
I hope we can come up with the ultimate solution. : 

Mr. McGuire. Thank you very much for your courtesy, and the 
committee, also. 

Mr. Yates. It is very constructive. 

Mr. Motrer. Mr. Locke. 

Mr. Locke is scheduled as our next witness. 

We have had requests from Anderson-Prichard Oil Corp., Cosden 
Petroleum Corp., and the Independent Refiners Association of Amer- 
ica, to be heard. 

If they wish to be heard orally, we will have to fix another time 
when they can come in. 

We will make their statement part of the record, if they so desire. 
Is there any representative of Anderson-Prichard present at the 
moment ? 

(No response. ) 

Mr. Muurer. How about Cosden Petroleum Corp.? Any repre- 
sentative of that company present ? 

Mr. Locke. He was. He will be back here in a minute. 

Mr. Mutter. How about the Independent Refiners Association of 
America. Istheir representative here? 

Mr. Locke. He was sitting here, sir. 

(Off the record.) 

Mr. Yates. Mr. Chairman, I assume the representatives of Cosden 
and the independent petroleum people who are here, who may want to 
dispute what Premier is presenting, will tell us in what ways they 
disagree with Premier, so we can get all the facts in the case is that 
true? 

Mr. Motter. I hope they will follow that suggestion. 

Now, Mr. Locke, if you will identify yourself, you may proceed. 

Mr. Locke. Yes, sir. 


STATEMENT OF EUGENE M. LOCKE, ATTORNEY, PREMIER OIL 
REFINING CO., ACCOMPANIED BY R. P. HARGIS, PRESIDENT OF 
PREMIER OIL CO. 


Mr. Motrer. I think, Mr. Locke, you have submitted to us two 
statements. 
Mr. Locker. Yes, sir. 
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Mr. Mutrer. One you want to be made part of the record, and the 
other you want to read 2 
Mr. Locke. Yes, sir. 


I am Eugene Locke of Dallas, Tex., representing Premier Oil 
Refining Co. of Texas with headquarters in Longview, Tex. 

Since Mr. Barnes’ recent testimony I have prepared ‘and submitted 
another statement. I should appreciate it if you would make both 
statements a part of the record. 

I shall read neither but read parts of both and shall summarize the 
parts that I do not read. 

Mr. Muurer. Just a moment, Mr. Locke. 

Without objection, the statements will be made a part of the record 
in full and you may then proceed. 

(The two statements are as follows :) 


STATEMENT OF EUGENE M. LOCKE, ATTORNEY FOR PREMIER O11, REFINING COMPANY 
oF TEXAS 


Mr. Chairman and honorable members of the committee, I am Eugene Locke 
of Dallas, Tex., representing Premier Oil Refining Company of Texas with head- 
quarters in Longview, Tex. 

Premier is a small refiner of crude oil. Its total refining capacity is 15,000 
barrels per day divided among 3 refineries, each located in a separate competi- 
tive marketing area in Texas. Its petroleum production is negligible and it owns 
no product pipelines or other marketing facilities. It is strictly a refiner, selling 
its products to industrial users and to jobbers for resale to independent service 
stations. It is a subsidiary of City Products Corp., of Chicago, a corporation 
with no refining facilities and negligible oil production. City Products Corp. is 
engaged primarily in the ice, beer, and dairy products businesses. Premier and 
City Products combined are smaller by any financial standard such as total 
assets, net worth, and net income, than concerns now classified as small business 
in the petroleum-refining industry. 

We, of Premier, believe that the definition of “small business” stated in the 
act is fair, equitable, and flexible, and indicates the good judgment of this 
committee and of Congress in adopting a definition permitting the Administrator 
to exercise his discretion in the determination of what constitutes a small-business 
concern in any particular industry by whatever criteria may be determined to be 
most applicable thereto. 

We, of Premier, also believe the Small Business Administration has done a 
very worthwhile thing in adopting a special definition of ‘“‘small business” for 
the petroleum-refining industry. This is a forward step in establishing industry- 
by-industry definitions. As this committee so ably pointed out in its report of 
October 30, 1956, such definitions, industry by industry, were clearly intended by 
Congress. 

We also believe the Small Business Administration took wise and proper action 
in holding industry hearings before adopting a definition. Each industry is 
different and obviously the best rules cannot be laid down until after the 
industry itself has had the opportunity to be heard. 

But here our agreement with Small Business Administration actions must 
end. The definition adopted for the refining industry not only does not follow 
industry recommendations but on at least one point is directly contrary to 
unanimous industry opinion. Indeed the definition is unsatisfactory and inequi- 
table. 

The inequities of the definition are clearly illustrated by the case of our com- 
pany, Premier. Our company is considered large under the definition, whereas 
competitive companies, larger by any realistic standard, are considered small 
under the definition. One of such competitors has 50 percent greater refining 
capacity than we and all our affiliates combined, has 10 times the refinery capac- 
ity of us and our affiliates in the area in which we compete with that company, 
has 100 times the oil production of us and our affiliates, and is twice the size of 
us and our affiliates combined by any appropriate financial standard, such as 
total assets, net worth, or net income. 
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To take away Government procurement business from us when we are the low 
bidder to give it to this company which is larger than we and our affiliates in 
the refinery business, 100 times larger as an oil producer and over twice the 
combined size of us and our affiliates as a financial entity is not only unfair but 
defeats the purpose of the act. Any definition which brings about this result 
must be wrong. I shall try to show you where the definition is wrong and how 
it can be corrected. 

The new definition of the SBA provides that “A small-business concern in the 
petroleum-refining industry for the purpose of Government procurement is a 
concern that (1) is independently owned and operated, and (2) is not dominant 
in its field of operation, (3) together with its affiliates employs not more than 
1,000 persons, and (4) does not have more than 30,000 barrels per day capacity 
from owned and leased facilities.” 

In analyzing the new definition it is first necessary to determine what the 
objective of a proper definition should be. Fortunately, Congress spelled out the 
objective very clearly in section 202 of the act. This committee is of course 
quite familiar with this section, but to emphasize the language I shall read it 
now. It says: 

“The essence of the American economic system of private enterprise is free com- 
petition. Only through full and free competition can free markets, free entry 
into business, and opportunities for the expression and growth of personal initia- 
tive and individual judgment be assured. The preservation and expansion of such 
competition is basic not only to the economic well-being but to the security of this 
Nation. Such security and well-being cannot be realized unless the actual and 
potential capacity of small business is encouraged and developed. It is the de- 
clared policy of the Congress that the Government should aid, counsel, assist, 
and protect insofar as is possible the interests of small-business concerns in order 
to preserve free competitive enterprise, to insure that a fair proportion of the 
total purchases and contracts for supplies and services for the Government be 
placed with small-business enterprises, and to maintain and strengthen the overall 
economy of the Nation.” 

Thus, it is clear that the objective of Congress in passing this act was to en- 
courage free competition ; to help those who find it hard to compete in any business 
against those who are dominant and tend to control the markets. 

The first two requirements of the definition—nondominance and independent 
ownership and operation we need hardly discuss. The first—nondominance—is 
obviously important, correct and is the keystone qualification intended by the 
act. The second—independent ownership and operation—is a part of the act 
and could mean many things. It could mean that companies should be separated 
from each other on the basis that some are independently owned and others are 
not because of form of corporate organization, public ownership, corporate rather 
than individual ownership, etc. The Small Business Administration, however, 
has never taken this view. It has consistently interpreted the language to mean 
simply that in sizing companies one must consider the affiliates of those companies 
as well as the companies themselves. For example, the self-certifying affidavit 
adopted for Armed Services procurement requires no certification of a bidder's 
independent ownership and operation as a separate requirement, but merely re- 
quires that affiliates be considered by the company in certifying its number of 
employees. We agree with the Small Business Administration in its interpreta- 
tion of the mentioned language. We agree that in sizing companies affiliates 
should be considered; but as we shall later see, we disagree on the manner and 
extent of that consideration. If the Small Business Administration gives to the 
words “independently owned and operated” the meaning it has always given them, 
we have no objection to this requirement in the definition. As affiliates are con- 
sidered in applying the other standards of the definition, however, we believe the 
addition of those words as a separate standard is unnecessary and confusing. 

The last two standards—refining capacity and number of employees are the 
mechanical standards by which the large will be actually separated from the 
small. 

Refining capacity is the best possible criterion for separating the “large” 
from the “small” in the oil refining industry. This was the unanimous opin- 
ion of the industry as stated in the recent hearings held by the Small Busi- 
ness Administration. It was the general opinion of those testifying at the 
hearings, with only 2 exceptions, that the proper dividing line between the 
“large” and the “small” was 60,000 to 75,000 barrels per day. This was based 
on the fact that there is a clean break between the companies with capacity un- 
der this level and companies with capacity over this level. The largest of the 
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companies under this level is Aurora Gasoline Co., certified as small business 
at the time, with 60,000 barrels a day capacity. The smallest of the com- 
panies over this level has capacity of over double that amount, or about 130,- 
000 barrels per day. Also, the companies under that dividing line have only 
15 percent of domestic capacity; so it would not appear unreasonable to classify 
all of them as “small.” The Small Business Administration, however, drew 
the dividing line at 30,000 barrels per day. Insofar as Premier is concerned, 
we have no quarrel with this portion of the definition. Our refining capacity, 
including all affiliates, is only 15,000 barrels per day, or only half of that per- 
mitted by the definition. 

The portion of the definition which we believe is unsatisfactory, inequitable, 
and unrealistic, is that dealing with employees. 

It was the unanimous opinion of all those testifying at the recent hearings 
that in the oil refining business, number of employees has no relation to size. It 
was also the unanimous opinion that if number of employees was to be con- 
sidered, only refinery employees, or at most, oil company employees, should 
be included. 

Nevertheless, the Small Business Administration adopted a definition which 
sets a maximum size of 1,000 employees, including all affiliates, and without 
restricting the employees included to any particular kind of employee. 

The error of such a Classification is, I believe, clearly apparent to this 
committee as indicated in its report of October 30, 1956. On page 8 of that 
report, this committee made note of the fact that the number of employees 
required to turn out a product having a value of $1 million in the clay prod- 
ucts industry might be quite different from the number required to produce 
the same product in the hosiery industry. 

If a company engaged solely in the clay products business competes with 
another company, engaged partially in that business and partially in the 
hosiery business, and the two companies are compared with each other on 
the basis of total number of employees, inequities become almost inevitable. 

I have prepared a chart from Department of Commerce and Treasury De- 
partment statistics showing the number of employees per $75,000 net worth 
and $100,000 total assets in various businesses. This chart shows that in the 
oil refining business there is only 1 employee, whereas in the food products 
business there are 12 to 13 employees, for the same net worth and total 
assets. 


If two companies competing for petroleum procurement each have the same 


het worth and total assets and one is purely a refiner of oil whereas the other 


is partially in the food products business, the former would be more dominant 
as a refiner and therefore should be more likely to be classified as large. But 
under the “total employee” definition the opposite is true. As there are 12 to 
13 times more employees for the same standard of financial size in the food 
business as in the oil refining business, the food company will be considered much 
“larger” even though actually no larger financially and much smaller in the 
industry. This is not in accordance with the purpose of the act. 

To show how this works is apparent from the case of Premier. 

$y any yardstick commonly used in the oil refining industry, Premier is 
definitely “small business.” 

Also by any proper financial wardstick, Premier is “small” compared with other 
companies which now qualify as “small” under the new definition. 

Yet, because of the “total employee’ yardstick, Premier is classified as “large.” 

The company to which I have referred, which is financially larger than Premier 
and far larger as an oil company, yet smaller under the definition, is Shamrock 
Oil & Gas Corp. It is a direct competitor of Premier, and I will use this company 
for comparison with Premier. 

I have prepared a chart comparing Premier and its affiliates with Shamrock as 
an oil company. You will observe from this chart, Premier has 50 percent less 
refining capacity than Shamrock, has only 1 percent of the oil production of 
Shamrock, and has no gasoline plants or product pipelines such as Shamrock 
owns. In addition, in the area in which Premier and Shamrock compete, Premier 
has only 2,500 barrels refining capacity as compared with Shamrock’s capacity 
of nearly 10 times that amount. Yet Premier under the definition is “large” and 
Shamrock is “small.” 

Competitively in the industry it is obvious that Premier is only a fraction of 
Shamrock’s size. The only excuse, then, for classifying Premier as “large” and 
Shamrock “small” would be tremendous financial size, contributing to Premier’s 
competitive position. 
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But Premier and its affiliates do not have such size. I have prepared another 
chart showing the competitive financial size of Premier and all affiliates, including 
City Products on the one hand, with Shamrock on the other. These figures show 
that Shamrock has well over double the net worth of Premier and City Products 
combined, well over double the assets of Premier and City Products combined, 
and nearly double the net income of Premier and City Products combined. 

So, we have a situation in which one company is classified as “large” ; whereas, 
its competitor many times larger in the competitive business and twice as large 
financially, is classified as small. In our opinion, any definition which would lead 
to this resuit is wrong. Certainly such a result was not intended by the act. 

The competitive disadvantage of Premier, resulting from this unrealistic defini- 
tion, is real, not imaginary. It is illustrated by the following facts: 

1. In each area where Premier operates it is one of the smallest of the com- 
panies in the area, competing almost exclusively with much larger companies, 
including major oil companies. 

2. Premier has lost jet fuel business to financially larger companies, even 
though Premier was the low bidder, because such companies had certificates and 
Premier did not. 

3. In at least one area the life of Premier’s refinery is dependent upon receiving 
some jet fuel business. In this area, on a recent bid, Premier received no set-aside, 
although a financially larger company did receive set-aside business on the basis 
of a small-business certificate. Continuation of this experience could necessitate 
the closing of a refinery very necessary to national defense. 

The Small Business Administration has recognized that in the opinion of the 
industry “number of employees” has no relation to size. It is stated, however, 
that the elimination of this requirement did not meet with the intent of Congress. 
In our opinion, the act does not require that “number of employees” be considered 
in size of companies, but only permits the use of this criteria among others. 

The act does not reject unanimous industry suggestion that if “number of 
employees” is to be considered at all, the employees included should be only 
refinery employees or at most, oil employees, and not employees in related 
enterprises. 

In our opinion, the real reason for adoption of the ‘total employee” criterion 
by the Small Business Administration was because it was a standard way of 
application which would exclude giants such as General Motors from being 
“small business’ in any enterprise, even if not dominant in that enterprise. 

If this was the reason, then we believe it can be achieved by other more 
realistic methods. 

The only reason I have heard for including affiliates in related enterprises in 
sizing companies is that these affiliates can contribute to the financial strength 
of their subsidiaries. If this is so, then obviously the criterion adopted should 
have some relation to the reason for its existence—financial resources—and 
should not be based on the meaningless figure of “total employees” in dissimilar 
businesses, a figure having nothing to do with the ability of the group to finan- 
cially support a member of the group. To achieve this objective the criteria 
could either (a) establish a dollar figure for maximum total net worth or assets, 
or (b) provide for analysis on a case-by-case basis, weighing financial resources 
on the basis of assets, net worth, and income, and also weighing the oil and gas 
portion of said assets and its effect on the competitive and financial position of 
the refining member of the group. 

In some industries the number of companies may be too large for a case-by- 
case examination. In the petroleum refining business this is not true. All 
major petroleum procurement activities are handled in Washington, and contracts 
are let only two times each year. 

It appears to me that in determining an appropriate criteria for the determina- 
tion of “small business” in the petroleum refining industry, the Small Business 
Administration should correct and not perpetuate any rule which brings about 
the obviously ridiculous results that I have pointed out to you. Particularly 
is this true when, as in this situation, there is no real reason for perpetuating 
such a rule. 

Finally, where clear inequities exist, exceptions should be made to any defini- 
tion to correct these inequities. Granting such exceptions would present no 
substantial problems in the oil-refining business where relatively few companies 
are involved. In our opininon, such exceptions should be granted in every 
industry, but at any rate they should not be denied in the oil-refining industry, 
where there is no real administrative problem, merely because of problems that 
might exist in other industries. 


ther 
ding 
how 
ucts 
ned, 


‘eas, 
arge 
lead 


fini- 


-om- 
nies, 


even 
and 


ving 
side, 
asis 


itate 


F the 
aver, 
ress. 
ered 
S. 

or of 
only 
lated 


rion 
y of 
eing 


more 


es in 
ngth 
ould 
—and 
nilar 
inan- 
teria 
ssets, 
urces 
i gas 
on of 


s<e-by- 
All 


racts 


mina- 
ness 
about 
larly 
ating 


lefini- 
nt no 
anies 
every 
ustry, 
3 that 


SMALL BUSINESS 95 


SUPPLEMENTARY STATEMENT OF EUGENE M. LockKr, ATTORNEY FOR PREMIER OIL 
REFINING CoMPANY OF TEXAS 


Mr. Chairman and honorable members of the committee, I am Eugene Locke, 
of Dallas, Tex., representing Premier Oil Refining Company of Texas with head- 
quarters in Longview, Tex. 

I have read the testimony given by Mr. Barnes last week before this com- 
mittee and his discussion with various members of the committee about our 
company’s small-business problem. Because of this discussion I offer this sup- 
plemental statement in addition to my original statement, copies of which 
have been furnished to you. 

To properly appraise the actions of Mr. Barnes in our case, and in general, 
it is first necessary to develop a standard by which his actions should be judged. 
At the outset, therefore, I shall try to develop from the purposes of the act such 
astandard. Jn this connection our beliefs are as follows: 

First, we believe the purpose of the Small Business Act is clearly set forth 
in section 202 of the act. In the very words of that section, the purpose of the 
act is the preservation and expansion of free competition and free competitive 
enterprise. 

Second, this purpose cannot be achieved except by analyzing and treating each 
industry separately. Drugstores do not compete with steel mills, and a defini- 
tion which would encourage competition among drugstores would not have the 
same effect among steel mills. The objective should be to devise a definition 
for each industry which would separate those having a competitive advantage 
within the industry on account of size and dominance from their less fortunate 
competitors. 

Third, it is impractical for Congress to do this job of analysis and treatment, 
writing specific definitions for each industry into the law. The most that Con- 
gress can do is to express its intent and to leave its general definition suf- 
ficiently flexible to enable the Administrator to carry out that intent. This, in 
our Opinion, Congress has done. Apparently the Administrator agrees, as indi- 
cated by his testimony before this committee (Barnes’ testimony, p. 25). 

Fourth and finally, as the Administrator is given adequate statutory powers 
to carry out the purposes of the act, the standard by which he should be judged 
is how well he has carried out those purposes. Each policy and decision should 
be judged by whether or not it tends to preserve and expand free competition ; 
whether or not it serves to protect those who find it hard to compete in a 
particular business from those who are dominant and tend to control the 
markets. In this connection there may be practical problems in some businesses 
which present a definition which properly serves the purposes of the act. But 
this should not prevent an Administrator from carrying out those purposes by 
proper definitions in other industries, and by proper exceptions to definitions 
where these exceptions serve the act’s objective. 

Not until the recent definition in the petroleum refining industry did the 
Administrator begin to carry out the purposes of the act by adopting a separate 
definition for a single industry. By that action he properly recognized the neces- 
sity for treating each industry separately. The petroleum refining industry 
was uniquely suited for this action, as it is an industry of relatively few com- 
panies with the facts governing each company easily accessible and well known 
to the others. It is also an industry which bids under the program for only one 
commodity—jet fuel—and as to this there are only two general contract let- 
tings per year, these are handled exclusively in Washington, and contracts are 
not let for a month or more after bids are opened. This industry presented a 
great opportunity for Mr. Barnes to carry out the purposes of the act. To help 
him do this he properly held hearings seeking industry opinion. But he did not 
follow industry opinion. And his definition does not carry out the purposes of 
the act. 

Our company, Premier, is the ideal illustration of what I mean. The purpose 
of the act is to help those who find it hard to compete because of size against 
those who are dominant. The action of the Small Business Administration in 
the Premier case prior to the new definition and the treatment of Premier under 
the new definition defeats this purpose. 

At this point I should make our position clear on the question of affiliates. 
In Mr. Barnes’ testimony he says, or at least implies, that our differences with 
him revolve around the consideration of affiliates in determining a company’s 
size. In this respect he is in error. We do not object to the consideration of 
affiliates. We believe they should be considered. Obviously they have an effect 
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upon size. Our objection is only that the manner of their consideration should 
have some relation to the objectives of the act. It should not result in a company 
being considered “large” when its competitor, far larger in the competitive in- 
dustry and even larger financially overall, including affiliates and other busi- 
nesses of both, is considered “small.” Any action that achieves such a result 
defeats the purpose of the act. 

Premier is an exact case in point. 

Before the definition for the refining industry was adopted, we prepared vari- 
ous charts which were presented to the Administrator, showing how much 
smaller Premier-City Products was by any comparative standard either on an 
industry basis or an overall basis, then two holders of small business certifi- 
cates—Cosden Petroleum Corp. and Shamrock Oil & Gas Co. These were not 
the only two certificate holders which were larger. Anderson-Pritchard Oil 
Corp. and Texas City Refining Co., for example, were also larger. We selected 
Shamrock & Cosden because they were direct competitors with Premier-City 
Products. 

The new definition does not remove the problem which I have outlined. Both 
Shamrock and Anderson-Pritchard qualify as “small” under the new definition, 
and both are larger than Premier-City Products by any realistic standard. We 
have prepared two additional charts, bringing up to date the Premier-City Prod- 
ucts comparison with Shamrock. One of these charts compares the companies 
as oil companies. The other compares them on an overall financial basis, 
including all businesses either of them may engage in. A comparison with An- 
derson-Pritchard would tell a similar story; but Shamrock has been selected 
because it competes directly with our company and can take its business. 

On the chart you will observe certain red bars and certain green bars. The 
red bars represent Premier-City Products and the green bars represent Sham- 
rock. Each set of bars compares the two companies with respect to some size 
characteristic. The bars are drawn to scale, so you can tell visually how much 
larger one company is than the other with respect to any size characteristic. 
You will note that one chart is labeled “Comparative oil company size” and the 
other “Comparative financial size.” You will also note that in each instance 
the red bars do not relate only to Premier, but to City Products as well, and 
the size characteristics shown by the red bars are those of the entire Premier-City 
Products affiliate group. 

Now let us first examine the “Oil company size” chart. You will observe that 
Premier-City Products has approximately 50 percent less refining capacity than 
Shamrock, has only 1 percent of the oil production of Shamrock, and has no 
gasoline plants or product pipelines such as Shamrock owns. In addition, in 
the area in which Premier and Shamrock compete, which is the Abilene Air 
Force Base area, Premier has only 2,500 barrels refining capacity as compared 
with Shamrock’s capacity of 21,000 barrels, or nearly 10 times Premier’s 
capacity. Yet Premier, under the definition, is “large” and Shamrock is 
“small”; and if Premier, with its 2,500 barrels, is the low bidder on a jet fuel 
contract at Abilene, Shamrock, with its 21,000 barrels, can match Premier’s bid 
and take its business. 

The other chart, as I have said, shuws the comparative financial size of 
Premier-City Products, including all of the various activities of City Products. 
You will observe from this chart that Shamrock has well over double the net 
worth of Premier and City Products combined, well over double the total assets 
of Premier and City Products combined, and nearly double the net income of 
Premier and City Products combined.’ 

Obviously, from a competitive point of view in the oil business Premier-City 
Products is much smaller than Shamrock. This is true even when the financial 
strength of all the Premier-City Products nonoil activities are considered. All 
Premier-City Products activities, lumped together, aggregate a smaller financial 
size by any standard than Shamrock. And as stated by Mr. Riehlman at pages 
62-63 of the report of the recent proceedings before this committee, the reason 
for considering nonrelated activities in sizing companies for bidding in a par- 


1Copies are attached of charts submitted to Small Business Administrator. 

2Net worth is determined by multiplying the number of common shares of stock out- 
standing by market price. ‘Total assets is determined by adding preferred stock and long- 
term debt to the net-worth figure. May 15, 1958, is the date at which stock price and 
number of shares was determined. This is the method commonly used in the oil business 
and consistently used in previous presentations and charts presented to the Small Business 
Administration. 
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ticular industry is the financial assistance they may afford to the bidding ac- 
tivity. As previously stated, Shamrock is “small business’ under the new defini- 
tion. It is of course anomalous under these circumstances to consider Premier 
as large. 

For an explanation of why this anomaly occurs, we have prepared an exhibit 
from Department of Commerce and Treasury Department statistics showing 
number of employees per unit of net worth and per unit of total assets in 
various industries. From this chart it is readily seen that in some businesses, 
such as oil refining, only one employee is needed for each $75,000 net worth 
and $100,000 assets, whereas other businesses may require 12, 24, or even 38 
employees for the same unit of financial size. As this committee recognized 
in its October 30, 1956, report the number of employees required to turn out 
a product having a value of $1 million in the clay products industry might be 
quite different from the number required to produce the same value of product 
in the hosiery industry. When hosiery, hotel, clay products and oil refining 
employees are lumped together to give an aggregate number of employees figure 
to compare with a company in the oil refining business alone, an anomaly such 
as the Premier case is bound to occur. This is illustrated by another chart 
we have prepared which shows how a $3 million company can be “big” and its 
$75 million competitor can be “small” where aggregate number of employees is 
the standard of size. 

This chart shows the comparative size of company A and company B. Com- 
pany A has a million dollars invested in the oil business and a $2 million 
affiliate in the apparel business, or a total financial size of $38 million. Company 
B has all its assets invested in the oil business which aggregates $75 million 
Both companies have the average number of employees for each business in 
which they are engaged, as shown by the Commerce Department and Treasury 
Department statistics chart. Thus both have 1 employee for each $75,000 net 
worth in the oil business, and company A has 48 employees for each $75,000 
net worth in the apparel business. This means that company A has 14 employees 
engaged in the oil business, and 1,146 employees engaged in the apparel business, 
or an aggregate of 1,160 employees; whereas, company B, engaged only in the 
oil business, has only 1,000 employees. The result is that under the aggregate 
employee criteria, company A, the $3 million company with 1,160 employees, 
is “large” and company B, the $75 million company with 1,000 employees, is 
“small.” Although company B is 75 times larger financially in the oil business 
than company A and its affiliate, and has 25 times greater financial resources 
in all business than company A and its affiliate, company B is still “small” 
and its competitor, only 1144 percent its size in the oil business and only 4 per- 
cent its size overall, is “large.” Thus, even if company A—the $3 million—is 
the low bidder on petroleum products, company B—the $75 million—can get the 
bid and take the business on the theory that it, the $75 million company is 
“small” and its competitor, the $3 million company, is “large.” Any definition 
that produces such results is wrong. Any decision of an administrator which 
approves such results is wrong. 

In his testimony before this committee Mr. Barnes gave various explanations 
for his action in denying a certificate to Premier and adhering to the aggregate 
employee rule. 

His explanations and our answers are basically these: 

1. He says (p. 36) that the basis of our objection is the consideration of 
affiliates. He then points out why affiliates must be considered. As previously 
stated, this is not our objection. We agree that affiliates should be considered. 





But we think that the basis of their consideration should be realistic. It 
should not be a basis that produces the results we have pointed out. 
2. He admits that Premier-City Products is small in the oil business, but 
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states (pp. 387-388 and 44-45) that it is larger than any of the companies classi- 
fied as small. The charts we have shown you refute this contention. By only 
one criterion—total number of employees—could Premier-City Products pos- 
sibly be considered larger than Shamrock, a company classified as “small 
business.” As we have shown you, this criterion is unrealistic and can create 
the anomalous situation of a $75 million company being smaller than a $3 million 
company, as one of our charts shows. As a matter of fact, the food products 
business in which City Products is chiefly engaged has 12 to 13 times as many 
employees for the same standard of financial size as the oil refining business, 
according to our mentioned Government statistics, which explains why City 
Products has a larger number of employees than its competitors who are solely 
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in the oil business. In the oil business alone, however, Premier-City Products 
has only one-third the number of employees of Shamrock. 

Furthermore, it might be well to point out that before the new definition was 
adopted, and at a time when Premier was seeking a Certificate, the Small 
Business Administration granted a certificate to a refining company (with 
twice the refining capacity of Premier) which, with its affiliates, had over 
7,000 employees. This company was Texas City Refining Co., a company owned 
by three farm cooperatives, to wit, Cooperative Grange League Federation 
Exchange, Inc., Southern States Cooperative, Inc., and Pennsylvania Farm 
Bureau Cooperative Association. The facts with respect to these cooperatives 
and the number of their employees are readily available in a United States 
Agriculture Department publication entitled, “Handbook on Major Regional 
Farm Supply Cooperatives, 1954 and 1955.” 

3. Mr. Barnes apparently believes that if Premier is entitled to a certificate 
other companies with affiliations, such as subsidiaries of Monsanto Chemical, 
I. T. & T., Carrier and United States Steel, would also be entitled to certificates 
(pp. 41-42, 44-45, and 55). This is, of course, absurd. Obviously a company 
such as Monsanto with $600 million in assets is not entitled to certification 
merely because a company one-tenth its size is so entitled. Indeed, in this 
respect I have a feeling I must have misunderstood Mr. Barnes’ testimony. 

4. Mr. Barnes has mentioned that City Products is a holding company. We 
believe this should be immaterial in classifying a company as “large” or “small.” 
Apparently Mr. Barnes agrees, for, although he raised the question, he stated 
at page 52 that this was not the basis of his decision in the Premier case. 

Indeed, if this had been the basis of his decision he would have been singling 
Premier out for exclusion, while failing to exclude other companies in the same 
position. The “self-certification” bidding form universally used merely pro- 
vides that the signer certify that he and his affiliates combined do not have over 
500 employees. It does not require the bidder to certify that it is not a holding 
company or a subsidiary of a holding company. Indeed, one refining company, 
Petroleum Producers, which bids as “small business” against Premier at the 
Abilene Air Force Base, is the wholly owned subsidiary of Texas Calgary, an 
oil-producing company whose board of directors includes New York, Pittsburgh, 
and Toronto investment bankers. Perhaps Texas Calgary is an operating com- 
pany as well as holding the stock of a subsidiary; but so is City Products. 
In this respect there is no difference between them. There must be scores of 
companies like this who bid as “small,” even though affiliated with holding 
companies, as they can easily do so under published bidding forms. 

In addition, however, to exclude a company from being “small’’ because it 
is associated with a holding company would not serve the purpose of the act. 
Under such a rule a company would be classified as “large” if its business were 
conducted by 2 separate corporations and then reclassified as “small” when 
those corporations are combined and the same business is conducted by 2 
departments of a single entity. This would not serve to encourage free com- 
petition. It would have the opposite effect, requiring business to be taken 
from one firm and given to another of the same size merely because of differ- 
ences in corporate organization. It would produce the same anomalous results 
as shown on our comparative chart of the $75 million and the $3 million cor- 
porations. Under a “holding company” restriction the $3 million company 
would be “small” if its apparel business and its oil business were conducted 
by the same corporation, but “large” if its apparel business were conducted by 
one corporation and its oil business by another, a subsidiary of the first. Com- 
petitively its $3 million business would be at the same disadvantage compared 
with its $75 million “small business” competitor regardless of whether its 
business were conducted by 1 corporation or 2. 

5. Somewhat allied with the holding company theory are Mr. Barnes’ some- 
what vague statements that he should not encourage big companies to swallow 
up little ones. By this I assume he may feel that a diversified company 
should not be classified as “‘small.”” Any such rule is subject to the same objec- 
tions as those pointed out with respect to a rule excluding from small-business 
certification all companies affiliated with holding companies. As in the case 
of the holding company rule, a diversified-company rule has no basis in any of 
the regulations of the Small Business Administration or in the bidding forms. 
To exclude Premier-City Products because of diversification would be to single 
out such company for exclusion while failing to exclude other companies in 
the same position. Also, such a rule would defeat the purposes of the act, 
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for the same reason that a holding company exclusion rule would do so. The 
Same anomalous situation of a $3 million company being classified as larger 
than a $75 million company could result from a diversified-company exclusion 
rule, just as from a number-of-employee criterion or a holding-company ex- 
clusion criterion. Finally, it might be somewhat difficult to draw a rule which 
would determine when a company became diversified. 

6. Although Mr. Barnes did not discuss this matter, his general statements 
about City Products being large and his discussion of holding companies and 
diversified companies may have been aimed at the possibility of City Products 
being a comparatively large business in some field other than oil. This is of 
course possible. The answer is that the only certificate sought is a certificate 
that Premier is small business for the purpose of bidding on petroleum products. 
We do not seek any certificate for City Products. Nor do we seek any certificate 
covering ice, beer, milk, or any other commodity than petroleum products. Nor 
would the granting to Premier of a certificate for petroleum products require 
the granting of any certificate to City Products for any purpose, or of any cer- 
tificate to Premier for any other commodity. 

To understand the soundness of this we should again examine the chart of the 
$3 million company and the $75 million company. The $2 million apparel busi- 
ness of the $83 million company may be truly “large” in the apparel business, and 
perhaps a certificate to bid on apparel contracts should be denied. Such a fact, 
however, should not require the $3 million company to be classified as “large” 
when bidding on petroleum products contracts against a $75 million company 
already classified as “small.” 

By this I do not wish to imply that I believe City Products is large in any 
business. Certainly it is far smaller in the dairy products industry than Fore- 
most Dairies, National Dairies, Beatrice, Carnation, Borden, Swift, and other 
national concerns, and even than local concerns such as Bowman and Wanzer 
in Chicago, Peavley in St. Louis, Adams in Kansas City, and others. Also, 
with its 2 breweries, 1 in Cleveland and 1 in New Orleans, it is far smaller 
in the brewing business than national giants such as Anheuser-Busch, Schlitz, 
Hamm’s, Miller’s, Falstaff, Pabst, Ballantine’s, Rheingold, and many others, 
and even smaller than many regional or local breweries such as Lucky Lager 
on the west coast. It has only a small fraction of 1 percent of the national 
product in either such business. In the commercial ice, cold storage, and rail- 
road car-icing business it is larger. But this is primarily a business of many 
small local plants with none but local distribution and in which one plant has 
little effect on the competitive ability of another. Even in this field, however, 
City Products has only a minute portion of the national total. In railroad-car 
icing, a specialized and shrinking business in which there is no Government 
procurement, it is the largest independent contractor with railroads for such 
services. But even here it does less car icing than Pacific Fruit Express and 
Santa Fe Railroad, and only about 5 percent of the national total. 

The important thing, however, is that one does not have to classify City Prod- 
ucts as small in every business, or permit it to bid as small on every commodity, 
in order to carry out the purposes of the act with respect to Premier’s applica- 
tion to bid on petroleum products. 

The best key to a proper evaluation of City Products’ total business in passing 
on the application of Premier was given by Congressman Riehlman at the 
recent hearings. At pages 62-63 Congressman Riehlman stated that other 
businesses in which a company is engaged must be considered, because the 
company in a competitive business may get financial assistance from other 
companies. With this we completely agree. The problem is financial assistance 
and its impact on the competitive situation. In this case, even if the entire 
financial resources of City Products were at Premier’s disposal, they would still 
aggregate less than the financial resources of companies already qualified as 
“small business” in the oil-refining field. Thus, Premier should be similarly 
certified. 

7. Mr. Barnes’ final argument is one of expediency. He says that if he 
abandoned the employee theory, which he has admitted has the faults we have 
outlined, he opens the floodgates to other companies, such as Monsanto Chem- 
ical Co. (pp. 38, 41-42, 48, 44). As we have many times suggested to the 
Administrator, the employee criterion could be abandoned and these companies 
excluded by a realistic financial standard, such as total assets or net worth. 
Or the definition could continue to include employees as a standard for self- 
certification, and then special certificates be granted on a case by case basis, 
separating the Premier’s from the United States Steel’s by a realistic appraisal 
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of financial and competitive strength. This would be easy to do in the oil- 
refining business, and difficulties of application in some other businesses should 
not prevent the proper action being taken in oil refining. 

In any event, regardless of yardstick used, an obviously inequitable situation 
such as that which exists in the Premier case should be corrected. To do so 
would serve the purposes of the act. To fail to do so would defeat the purposes 
of the act. 

Mr. Locker. Before starting to read these statements I might say 
there is a very clear place in the oil-refining business where a line 

can be drawn between large and small refining companies on the basis 
of refining capacity and another where the line can be drawn on the 
basis of a financial standard such as total assets. If these two lines 
are drawn in these places then will have have no borderline cases. 

The largest of the really small group of refiners has approximately 
60,000 barrels a day. The smallest of the majors has approximately 
136,000 barrels a day capacity. Between there is a great void with 
no refiners. That is not a part of my statement but iasmuch as the 
question was asked of military procurement, I wanted to answer it. 

I also want to say that was made very plain at the hearings recently 
before the Small Business Administration. 

First, as to our company, Premier. It is a small refiner of crude 
oil. Its total refining capacity is 15,000 barrels per day divided 
among 3 refineries, each located in a separate competitive marketing 
area in Texas. 

Its petroleum production is negligible and it owns no product pipe- 
lines or other marketing fac ilities. It is strictly a refiner, selling its 
products to industrial users and to jobbers for resale to independent 
service stations. 

It is a subsidiary of City Products Corp. of Chicago, a corporation 
with no refining facilities and negligible oil production. 

City Products Corp. is engaged ‘primarily in the ice, beer, and 
dairy products businesses. Premier and C ity Products combined are 
smaller by any financial standard such as total assets, net worth, and 
net income, than concerns now classified as small business in the pe- 
troleum-refining industry. 

In my first statement I then go on to say I believe the definition 
in the act is a fair one. I believe the Small Business Administration 
did a worthwhile thing in adopting a special definition for the re- 
fining industry, and also in holding hearings among the industry 
itself before adopting a definition. 

My complaint with the Small Business Administration is that they 
did not follow industry recommendations and they adopted a defi- 
nition which is inequitable, as shown in the case of Premier. 

I then go on to say what the definition is, and comment on each of 
the standards of the definition. 

The portion of the definition which we believe is unsatisfactory, in- 
equitable, and unrealistic is that dealing with employees. 

I then go on tosay why that is true. 

I fins ily say this—this is in the first statement—that the competitive 
disadvantage of Premier, resulting from this unrealistic definition, 
is real, not imaginary. It is illustrated by the following facts: 

1. In each area where Premier operates it is one of the smallest of 
the companies in the area, competing almost exclusively with much 
larger companies, including major oil companies. 
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. Premier has lost jet fuel business to financially larger companies, 
even though Premier was the low bidder, because such companies 
had certificates and Premier did not. 

3. In at least one area the life of Premter’s refinery is dependent 
upon receiving some jet fuel business. 

In this area, on a recent bid, Premier received no set-aside, al- 
though a financially larger company did receive set aside business 
on the basis of a small-business certificate. Continuation of this ex- 
perience could necessitate the closing of a refinery very necessary to 
national defense. 

Now as to my second statement: I begin by indicating that I have 
listened to the testimony of Mr. Barnes. I then seek to appraise 
the action of Mr. Barnes, in our case and in general, and seek to find 
a standard by which Mr. Barnes’ action can be judged. 

I say, first, we believe the purpose of the Small Business Act is 
clearly set forth in section 202 of the act. 

In the very words of that section, the purpose of the act is the 
preservation and expansion of free competition and free competitive 
enterprise. 

Second, that this purpose cannot be achieved except by analyzing 
and treating each industry separately. 

Drugstores do not compete with steel mills and a definition which 
would encourage competition among drugstores would not have the 
same effect among steel mills. 

The objective should be to devise a definition for each industry 
which would separate those having a competitive advantage within 
the industry on account of size and dominance from their less fortu- 
nate competitors. 

Third, I state that it is impractical for Congress to do this, that all 
Congress can do is lay down their purpose, and state a definition which 
is sufficiently flexible to permit the Administrator by proper amplifi- 
cation to achieve this objective. 

I state that Congress, in our opinion, has done this, and apparently 
Mr. Barnes agrees. 

Fourth and finally, as the Administrator is given adequate statutory 
powers to carry out the purposes of the act the standard by which he 
should be judged is how well he has carried out these purposes. 

Each policy and decision should be judged by whether or not it 
tends to preserve and expand free competition, whether or not it 
serves to protect those who find it hard to compete in a particular 
business from those who are dominant and tend to control the markets. 

In this connection there may be practical problems in some busi- 
nesses which prevent a definition which properly serves the purposes 
of the act. But this should not prevent an Administrator from carry- 
ing out these purposes by proper definitions in other industries and 
by proper exceptions to definitions where these exceptions serve the 
act’s objective. 

[ then go on to say that in the petroleum industry the objective can 
be achieved; that in the petroleum refining industry there are only 
a few companies; that the characteristics of these companies are well 
known; that you can find these characteristics, if you don’t know 
them, by a short phone call. They only bid on one commodity, that 
is jet fuel. There are only two general biddings a year. That hap- 
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pens in Washington and they don’t actually grant the contracts 
until about a month after the bidding. So the “petroleum industry 
is an industry where a proper detinition that carries out the objectives 
of the act can be written. 

But it has not been written. 

The definition which has been written does not carry out the pur- 
poses of the act. Our company, Premier, is the ideal illustration of 
what I mean. The purpose of the act is to help those who find it 
hard to compete because of size against those who are dominant, and 
that has not been done in our case. 

At this point, I should make our position clear on the question of 
affiliates. 

In Mr. Barnes’ testimony he says or at least implies, that our 
differences with him revolve around the consideration of affiliates in 
determining a company’s size. 

In this respect he is inerror. We do not object to the consideration 
of affiliates. We believe they should be considered. Obviously they 
have an effect on size. Our objection is only that the manner of their 
consideration should have some relation to the objectives of the act. 

It should not result in a company being considered large when its 
competitor, far larger in the competitive industry, and even larger 
financially overall, “including affiliates in other businesses of both, 
is considered small. 

Any action that achieves such a result defeats the purposes of the 
act. 

Premier is the exact case in point. 

I then go on to say that before the new definition was adopted for 
the refining industry, we prepared various charts and showed them 
to the Administrator which indicated that we were smaller on any 
basis you want to take, any practical financial basis, than many 
companies which had been granted certificates. 

We have now prepared new charts under the new definition to 
show that even under the new definition we are smaller than com- 
panies who bid as small business. 

The charts compare us with only one company. That is for the 
purpose of simplicity and, also, because this particular company 
happens to be a direct competitor of ours in one of our competitive 
areas. 

We have prepared two charts, gentlemen. 

On the charts you will observe certain red bars and certain green 
bars. The red bars represent Premier-City Products and the green 
bars represent Shamrock. Each set of bars compares the two com- 
panies with respect to some size characteristic. 

The bars are drawn so you can tell, visually, how much larger 
one company is than the other w ith respect to any size characteristic. 

You will note that one chart is labeled “Comparative oil company 
size” and the other “Comparative financial size.” 

You will also note that, in each instance, the red bars do not relate 
only to Premier, but to City Products as well, and the size character- 
istics shown by the red bars are those of the entire Premier-City 
Products affiliate group. 

Now, let us first examine the oil-company size chart. 
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You will observe that Premier-City Products has approximately 
50 percent less refining capacity than Shamrock, that is the refining 
capacity over there; has only 1 percent of the oil production of 
Shamrock, the third line there being the oil production; has no gaso- 
line plants or product pipeline such as Shamrock owns. 

Actually, if the gallonage from Shamrock’s gasoline plants were 
translated into barrels you would find that Shamrock produces ap- 
proximately twice as much as Premier-City Products in the refining 
field. 

In addition, in the area in which Premier and Shamrock compete, 
which is the Baird-Abilene area, Premier has only 2,500 refining 
capacity as compared with Shamrock’s capacity of 21,000 barrels, or 
nearly 10 times Premier’s capacity. Yet Premier, under the defini- 
tion, is large and Shamrock is small. And if Premier, with its 2,500 
barrels, is the low bidder on a jet-fuel contract at Abilene, Sham- 
rock, with its 21,000 barrels, will match Premier’s bid and take its 
business. 

The other chart, as I have said, shows the financial size of Premier- 
City Products, including all of the various activities of City Products. 

You will observe from this chart that Shamrock has well over 
double the net worth of Premier-City Products combined, and 
nearly double the total assets of Premier-City Products combined, 
and nearly double the net income of Premier-City Products combined. 

Actually, Shamrock has well over double the combined net income 
of both Premier and City Products, if you took off that red bar 
approximately 30 percent, which represents a capital gain on the 
sale of a brewery in Miami, Fla., last year. 

Obviously, from a competitive point of view, in the oil business, 
Premier-City Products is much smaller than Shamrock. This is 
true, even when the financial strength of all the Premier-City Prod- 
ucts and all activities are considered. 

All Premier-City Products activity, lumped together, aggregate 
a smaller financial size, by any standard, than Shamrock, 

As stated by Mr. Riehlman, at pages 62 to 63 of the report of the 
recent proceedings before this committee, the reason for considering 
nonrelated activity in size and companies for bidding in a particular 
industry is the financial assistance they may afford the bidding 
activity. 

As previously stated, Shamrock is small business under the new 


definition. It is, of course, anomalous, under these circumstances, to 


consider Premier as large. 

For an explanation of why this anomaly occurs, we have prepared 
an exhibit from the Department of Commerce and the Treasury De- 
partment statistics showing number of employees per unit of net 
worth and per unit of total assets in various industries. 

I may say that this chart is attached to the statement which you 
gentlemen have. 

Here is a simplified form which shows only 3 or 4 activities shown 
on such chart. 

This chart shows the products of petroleum and coal, food and kin- 
dred products (that is City Products business, one of their businesses), 
hotels and other lodging, apparel, and so forth. 
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So, you will find that you have 1 employee for a unit of financial 
size in 1 business, that another business has 12 or 13 employes, and that 
another business has 33, and another business has 43 employees. 

From this chart it is readily seen that in some businesses, such 
as oil refining, only 1 employee is needed for each $75,000 net worth 
and $100,000 assets, whereas other businesses may require 12, 24, even 
38 employees for the same unit of financial size. 

As this committee recognized in its October 30, 1956, report, the 
number of employees required to turn out a product having the value 
of $1 million in the clay products industry might be quite different 
from the number required to produce the same value of product in 
the hosiery industry. 

If hosiery, hotel, clay products, and oil refining employees are 
lumped together, to give an aggregate number of employees, to com- 
pare with a company in the oil-refining business alone, an anomaly 
such as in the Premier case is bound to occur. 

This is illustrated by another chart we have prepared, which shows 
how a $3 million company can be big and its $75 million competitor 
can be small where aggregate number of employees is the standard 
of size. 

This chart shows the comparative size of company A and company 
B. 

Company A has a million dollars invested in the oil business and 
a $2 million affiliate in the apparel business, or a total financial size of 

3} million. 

Company B has all its assets invested in the oil business, which ag- 
gregates $75 million. 

Both companies have the average number of employees for each 
business in which they are engaged, as shown by the Commerce De- 
partment and Treasury Department statistics chart. Thus, both have 
1 employee for each $75,000 net worth in the oil business, and com- 
pany A has 33 employees for each $75,000 net worth in the apparel 
business. 

This means that company A has 14 employees engaged in the oil 
business, and 1,145 employees engaged in the apparel business, or an 
aggregate of 1,160 employees. Whereas company B, engaged only 
in the oil business, has only 1,000 employees. 

The result is that under the aggregate employee criteria company 
A, the $3 million company with 1,160 employees is large, and com- 
pany B, the $75 million company with a thousand employees, is 
small. 

Although company B is 75 times larger financially in the oil busi- 
ness than company A and its affiliate, and has 25 times greater finan- 
cial resources in all business than company A and its affiliates com- 
pany B is still small and its competitor, only 114 percent its size in 
the oil business and only 4 percent its size overall, is large. Thus 
even if company A, the $3 million company, is the low bidder on 
petroleum products, company B, the $75 million company, can get the 
bid and take the business on the theory that it, the $75 million com- 
pany is small, and its competitor, the $3 million company, is large. 

Any definition that produces such results is wrong. 

Any decision of an administrator which approves such results is 
wrong. 
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In his testimony before this committee, Mr. Barnes gave various 
explanations for his action in denying the certificate to Premier in a 
hearing on the aggregate number employee rate. 

His explanation and our answers are basically these: No. 1, he says, 
page 36, the basis of our objection is the inclusion of affiliates. He 
then points out why affiliates must be considered. 

As I have stated, we agree that affiliates must be considered. But 
we think that the basis of their consideration should be realistic. It 
should not be a basis that produces the results we have pointed out. 

He admits that Premier-City Products is small in the oil busi- 
ness but states that it is larger than any of the companies classified 
as small. 

The charts we have shown you refute this contention. By only one 
criterion, total number of employees, could Premier-City Products be 
considered larger than these other companies, and we have shown why 
that criterion does not work when you lump employees in various 
businesses together. 

Parenthetically, I might point out that before the new definition 
was adopted and at a time when Premier was seeking a certificate, 
the Small Business Administration did grant a certificate to a refining 
company which, with its affiliates, h: id between 6,000 and 7,000 em- 
ployees. We have named the company in here and we also udioated 
where we got the source materials about the employees, which is a 
United States Government source. 

Mr. Barnes apparently believes that if Premier is entitled to 
a ecortifivabe other companies with affiliations, such as subsidiaries of 
Monsanto Chemical, International Telephone & Telegraph, Carrier, 
and United States Steel, would also be entitled to certificates. 

This is, of course, absurd. Obviously, a company such as Mon- 
santo, with $600 million in assets, is not entitled to certification merely 
bacause a company one-tenth its size is so entitled. In this respect I 
have a feeling I must have misunderstood Mr. Barnes’ testimony. 

4. Mr. Barnes has mentioned that City Products is a holding com- 
pany. We believe this should be immaterial in classifying a company 
as large or small. 

Apparently, Mr. Barnes agrees, for, although he raised the question, 
he stated at page 52 that this was not the basis of his decision in the 
Premier case. 

Indeed, if this had been the basis of his decision, he would have 
been singling Premier out for exclusion while failing to exclude other 
— anies in the same position. 

The self-certification bidding form universally used merely provides 
that the signer certify that he and his affiliates combined do not have 
over 500 employees. It does not require the bidder to certify that it 
is not a holding company or a subsidiary of a holding company. 

Indeed, one refining company, I -etroleum Producers, which bids as 
‘small business” against Premier at the Abilene Air Force Base, is the 
wholly owned subsidi: ary of Texas Calgary, an oil-producing com- 
pany whose board of directors includes New York, Pittsburgh, and 
Toronto investment bankers. 

Incidentally, in this regard I understand that Texas Calgary and 
Petroleum Producers have either merged or they are now owned by 
the same people but not in a subsidiary relationship, but they were 
at one time during the bidding. 
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Perhaps Texas Calgary is an operating company as well as holding 
the stock of a subsidiary ; ; but so is City Products. 

In this respect there is no difference between them. There must be 
scores of companies like this who bid as “small,” even though affiliated 
with holding companies, as they can easily do so under published 
bidding forms. 

I then go on to show why this holding-company exclusion, even if 
adopted, would cause the same anomaly as exists under the employee 
rule, because, surely, you would not consider this $3 million company 
large or small depending upon whether its oil-products business and 
its ‘apparel business were owned by 1 company or whether they were 
owned by 2 companies. 

Regardless of which way it is, they would still be small compared 
to the $75 million company that is bidding as small in the industry. 

5. Somewhat allied with the holding company theory are Mr. 
Barnes’ somewhat vague statements that “he should not enc ourage big 
companies to sw allow 1 up little ones. 

By this I assume he may feel that a diversified company should not 
be classified as small. And parenthetically that is the same argument 
that was being given by the gentleman from military procurement 
here. 

Any such rule is subject to the same objections as those pointed out 
with respect to a rule excluding from small-business certificates all 
companies affiliated with holding companies. 

As in the case of the holding company rule, a diversified company 
rule has no basis in any of the regulations of the Small Business 
Administration or in the bidding forms. And I may again mention 
to you the answer that was given to one of our questions by one of 
the military procurement people who said that if there were 16 com- 
panies together all affiliated anid together they had only 500 employees 
in the various businesses they were in, they were small. 

Therefore, regardless of the merits of the diversified company 
theory it has never been applied by the Small Business Administra- 
tion to anybody unless they are seeking to apply it to us. 

Also, the diversified company theory would have the same problem 
that holding company theory would have. 

Your $3 million company would not be—you would not wish . 
class your 3 million company, I think as large merely because it w 
in 10 wrth where its $75 million competitor in one of those eal: 
nesses was small. 

Although Mr. Barnes did not discuss this matter, his general 
statements about City Products being large and his discussion of 
holding companies and diversified companies may have been aimed 
at the possibility of City Products being a comparatively “large busi- 
ness” in some field other than oil. 

This is, of course, possible. The answer is, that the only certificate 
sought is a certificate that Premier is small business for the pur- 
pose of bidding on petroleum products. We do not seek any certifi- 

cate for City Products nor do we seek any certificate covering ice, 


beer, milk or any other commodity than petroleum products. Nor 


would the granting to Premier of a certificate for petroleum products 
require the granting of any certificate to City Products for any pur- 
pose, or of any certificate to Premier for any other commodity. 
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Now I might inject here that the gentleman from procurement 
seemed to indicate that in some instances where there is bidding in 
the field they would not wish a company to be big here and small here. 
I do not comment on that statement except to say that in petroleum, 
as I have already said, you have only two bids a year and they are 
made in Washington so whatever objection there might be to that, 
which personally I don’t agree with but that is beside the point here, 
whatever objection there might be to that does not relate to Premier 
and does not relate to petroleum products; as I previously stated, if 
the objective of Congress can be followed properly in one field, you 
certainly don’t want to toss it into the air just because you think it 
might be objectionable some place else. 

To understand the soundness of this, that is this question of treating 
these businesses separately, we should again examine the chart of the 
$3 million company and the $75 million company. 

The $2 million business of the $3 million company may be truly 
large in the apparel business and perhaps a certificate to bid on 
apparel contracts should be denied. 

Such a fact, however, should not require the $3 million company 
to be classified as large when bidding on petroleum products con- 
tracts against a $75 million company, already classified as small. 

Now, parenthetically again, gentlemen, I would like to give an- 
other illustration: Suppose you had a $5 million steel company, a 
little old foundry out here which is not very big in the steel business. 

Now it is bidding against a $100 million steel company in that 
same area. 

Now $100 million is not too big in the steel business and I think 
maybe that a $100 million company would be classified as small in its 
bidding against this $5 million company. 

Suppose the $5 million company, in addition, was in the orchid 
business. Suppose it had a $1 million orchid company and, without 
knowing much about it, I guess this would be a whale of a big orchid 
company. 

Supposing they are bidding on steel that the Government is buying. 
I don’t believe that if the $5 million company is the low bidder against 
the $100 million company you are going to take business away from 
the $5 million company and give it to the $100 million company just 
because the $5 million company has an affiliate that is big in the orchid 
business. 

But by this I I do not mean to imply that I believe City Products 
is large in any business. Certainly it is far smaller in the dairy prod- 
ucts industry than Foremost Dairies, National Dairies, Beatrice, Car- 
nation, Borden, Swift, and other national concerns, "and even than 
local concerns suc oh as Bowman & Wanzer in Chicago, Peavley in St. 
Louis, Adams in Kansas City, and others. 

Also, with its two breweries, one in Cleveland and one in New 
Orleans, it is far smaller in the brewing business than national giants 
such as Anheuser-Busch, Schlitz, Hamm’s, Miller’s, Falstaff, Pabst, 
Ballantyne’s, Rheingold, and many others, and even smaller than many 
regional or local breweries such as Lucky Lager on the west coast. 

It has only a small fraction of 1 percent of the national product 
in either such business. In the commercial ice, cold storage, and 
railroad car icing business it is larger. 
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But this is primarily a business of many small local plants with 
none but local distribution and in which one plant has little effect on 
the competitive ability of another. 

Even in this field, however, C ity Products has only a minute por- 
tion of the national total. In railroad car icing, a specialized and 
shrinking business in which there is no Government procurement, it 
is the largest independent contractor with railroads for such services. 
But even here it im less car icing than Pacifiic Fruit Express and 
Santa Fe Railroad, and only about 5 percent of the national total, 
and of course that is true not only in car icing but in the ice business 
itself. 

It is going out of existence, and the comparison there even if it 
were big in that business, would be more or less like the steel com- 
pany and the orchid company. 

The important thing, however, is that one does not have to classify 
City Products as small in every business or permit it to bid as small 
on every commodity in order to carry out the purposes of the act with 
respect to Premier's application to bid on petroleum products. 

The best key to a proper evaluation of City Products’ total busi- 
ness in passing on the application of Premier was given by Congress- 
man Riehlman at the recent hearings. At pages 62 to 63 Congressman 
Riehlman stated that other businesses in which a company is s engaged 
must be considered because the company in a competitive business 
may get financial assistance from other companies. 

With this we completely agree. 

The problem is financial assistance and its impact on the competi- 
tive situation. 

In this case, even if the entire financial resources of City Products 
were at Premier’s disposal they would still aggregate less than the 
financial resources of companies already qualified as small business 
in the oil-refining field. 

Mr. Barnes’ final argument is one of expediency. 

He says that if he abandoned the employee theory, which he has 
admitted has the faults we have outlined, he opens the floodgates to 
other companies such as Monsanto Chemical Co. 

Incidentally, Monsanto is the parent of Lion Oil Co. that was 
mentioned. 

As we have many times suggested to the Administrator, the em- 
ployee criterion could be abandoned, and these companies excluded by 
a realistic financial standard such as total assets or net worth. And T 
might parenthetically say here that there is a standard as to which 
there would be absolutely no borderline cases in this business. The 
definition could continue to include employees as a standard for self- 
certification (that is the 500-employee rule), and special certificates 
could be gr: eae on a case-by-case basis, separating the Premiers 
from the U nited States Steels by a realistic appraisal of financial and 
compe titive strength. 

This would be easy to do in the oil-refining business and difficulties 
of application in some other business should not prevent the proper 
action being taken in oil refining. 

In any event, regardless of the yardstick used, obviously inequitable 
situations such as that which exist in the Premier case, should be cor- 
rected. 
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To do so would serve the purposes of the act. 

To fail to do so would defeat the purposes of the act. 

Thank you, gentlemen. ; ; 

I should be glad to answer any questions. I would like to introduce 
Mr. R. P. Hargis, who is president of our company, and who is sitting 
here in case he can answer something that I cannot. 

Mr. Mutrer. Mr. Locke, you have made a very fine presentation 
which shows evidence of tremendous research and study, and you cer- 
tainly made out an impressive case. 

Before I ask the other members whether they have any questions 
however, I would like to point out 1 or 2 things: 

No. 1, to the extent that Mr. Barnes has indicated that he will not 
grant a certificate for small business because others may also then fol- 
low suit and he may be flooded with them, I think this committee has 
made it amply clear that the law intends to place upon him and does 
place upon him or his agency the burden of passing on any and all 
applications for small-business certificates that are presented and I 
don’t think he intends to urge against the issuance of a certificate to 
your company the fact that others may also come in and ask for them. 

Now you refer to the fact that a company with 7,000 employees, 
Texas Refining Co. received a small-business certificate. 

I think the record should be completed to show that the certificate 
was immediately revoked when it was made clear to the Small Busi- 
ness Administration that it was not small business and did have 7,000 
employees included by counting up the employees of all of the affil- 
lates. 

You also refer to the petroleum producers who indicate on their bids 
that they are small business. If they actually are big business, until 
somebody objects and points that out to the agency they will continue 
to be deemed to be small. 

I think you were here during the course of the hearings today when 
I indicated that these companies have a right to certify whether they 
are or are not small business. 

The burden is on somebody either the procurement officer or some 
competitor to come in and say it is not small business. 

We do not expect the Small Business Administration to go out 
and look for these things on their own initiative and find that a com- 
pany is not small business and should therefore be denied the right to 
participate in such procurements. 

The small-business man in the first instance must assume the burden 
tocall that to their attention. 

Mr. Locke. I agree with that, Mr. Multer, I wish to make the rec- 
cord clear on Petroleum Producers. Weare not saying that Petroleum 
Producers is big business. On the contrary we believe that Petroleum 
Producers is small business and we have no objection to their bidding. 

I was merely illustrating that Petroleum Producers was in the same 
situation as Premier with respect to the holding company theory, in 
other words Petroleum Producers has its stock held by another com- 
pany, just as City Products is in part an operating company and my 
purpose in mentioning them was to show how, using the holding com- 
pany as a dividing line which Mr. Barnes has not done and so stated 
very clearly although he did raise the issue, would not work, and I 
am not complaining of Petroleum Producers at all. 
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Mr. Mutter. I will not pursue the matter of holding companies until 
my colleagues have asked their questions. 

“Mr. Riehlman ? 

Mr. Rreuiman. [yield to Mr. Yates. 

Mr. Yates. One of Mr. Barnes’ suggestions was that you were not 
in the petroleum business but are really in another type of business 
and that Shamrock and Cosden and other companies are in the petro- 
leum business. 

I assume from this that any organization that—or group of com- 
panies that are engaged in diverse industries are not engaged in any 
single one of them for the purpose of the Small Busines Administra- 
tion Act. 

I do not know what they would qualify as. For example, you say 
that City Products is in the beer business, i in = the dairy business, and 
in the ice business and you also are in the petroleum business. 

I am making a comment, I don’t know that this will finally wind 
up asa question—but he says, Mr. Barnes says, I think a logical in- 
terpretation from that would be that you are in none of the businesses, 
therefore, unless you started out as a single business and then diversi- 
fied—did the City Products start out as an ice business ? 

Mr. Locke. It started out as an ice business. 

My statement on Mr. Barnes’ comment would be this: In the first 
place, if he is making that as a reason for denying a certificate, then 
he is making it as a reason for us alone, because, as I have stated, his 
self-certification formula does not require that the person be in only 
one business and be not diversified. 

Therefore, if he is applying that as a theory to us, it is a special 
theory for Premier and not for anybody else. 

Now, the second thing is this: The purposes of the act are to en- 
courage competition and that is obviously within a particular business. 
That is where people compete. 

Now the purpose of the act, of course, is to include affiliates: as I 
have stated. But why ? 

Well, suppose the affiliate is in the same business then it ought to 
be treated exactly as if it wereonecompany. It is unimportant whether 
it is 1 or 2 because it has the same competitive impact. 

Suppose it is in an allied business, buys from it, sells to it, like air- 
conditioning units on automobiles selling to the automobiles industry, 
then obviously if an air-conditioning company were connected with 
an automobile company you would have great competitive impact 
there. 

Then the third competitive impact is financial assistance and as a 
matter of fact in my original discussions with Mr. Barnes he raised 
the problem of financial assistance as being the reason that he con- 
sidered these other companies, these affili: ates of Premier. 

And it was not until I pointed out that was not financial assistance 
because even taking their assistance we were smaller than people who 
already had certificates, did this diversified theory come up as another 
theory to justify a decision rather than a reason. 

I say that if you follow the purposes of the act you have to say, 
“What are these guys competing for?” and then you have to say, “W ho 
are the big ones in this compet itive field 2” and “Who are the small ones 
in this competitive field?” and you consider the affiliates of either of 





ntil 


not 
1eSs 
-ro- 


om- 
iny 
ra- 


say 
ind 


ind 

in- 
ses, 
rsi- 


irst 
hen 
his 
nly 


cial 


en- 


ess. 


, to 
her 


vir- 
Ty, 
‘ith 
act 


S a 
sed 
on- 


nce 
vho 
her 


ay, 
Tho 
nes 
of 


SMALL BUSINESS Lil 


them on the basis of whether they put this company into the category 
of big or into the category of small in a competitive field. 

Yet’s just take the orchid business again. 

Mr. Mutter. May I stop you there? 

Mr. Locke. Yes, sir. 

Mr. Mutter. Let’s take the act as our starting point, and the defini- 
tion starts and that is what is bothering all of us here—the definition 
starts— 

A small business concern shall be deemed to be one which is independently owned 
and operated and which is not dominant in its field of operation. 

Now, how do you comply with that part of the definition ¢ 

Mr. Locke. I would say that we certainly comply with the part of 
the definition that says we are not dominant, even Mr. Barnes agrees 
with that. 

Mr. Muurer. Bear in mind the word “and” is used. 

Mr. Locke. I understand. 

Mr. Muurer. “Independently owned and operated and not dom- 
inant.” 

Mr. Locke. Yes. 

Mr. Mutrer. What about independently owned ? 

Mr. Locke. As to the question of independently owned and oper- 
ated I would say those words could mean many things. 

You could say that there is some company, or some companies per 
se, that are independently owned and operated up here and some that 
are not. 

You could say that all companies whose stock is held on the stock 
exchanges, for example, are not independently owned and operated. 

You could say that companies are not independently owned and op- 
erated if their stock is held by one company. 

But suppose it is held by two companies, are you going to differenti- 
ate them on the basis of corporation holdings or individual holdings? 

If you do it that way, you encourage companies to merge and to 
change their form in order ‘to qualify. 

Basically, I think that Mr. Barnes’ interpretation of the words 
“independently owned and operated” is a correct one, and his in- 
terpretation is that you include affiliates, and that whatever standard 
you use in any industry you have to consider the affiliates of a com- 
pany in applying that standard. 

Mr. Mutrer. Are any of your competitors who got small-business 
certificates not independently owned and operated ? 

Mr. Locke. I would say that again it depends on your standard. 
As I say, I think we are independently owned and operated and I 
think that our competitors are independently owned and operated 
when affiliates are considered. 

If you say that the standard of independently owned or operated 
is whether stock is on the exchange, then of course, City Products 
stock is on the exchange so we would not be. 

Cosden would not be, Shamrock would not be, and Anderson- 
Prichard would not be, Petroleum Producers would not be, practically 
all of the companies with which we compete would be eliminated and 
there would be practically no small business certainly in any of our 
competitive areas. 
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Now if you say that independently owned and operated means 
that a company has to have its stock owned by an individual rather 
than by some other corporation, then we are not independently owned 
and operated, and certainly Petroleum Producers are not inde- 
pendently owned and operated even though they are much smaller 
than some of the other companies such as ; Shamrock, and I believe, 
although I may be mistaken about this, that some of the gasoline sold 
by C osden comes from Caltex which is owned by Cosden in two sep- 
arate corporations, and I would say this, I would say Bell Oil & Gas 
Co., which qualifies, is under the 500 rule and does not need to be 
certified. Bell Oil & Gas Co. owns all of the stock of Franklin Re- 
fining Co., Ben Franklin and Ben Franklin Beds, so I would say again 
if you use that criteria in the first place you encourage people to merge 
and change their corporation organization. 

In the second place, you exc lude most of the people in the business, 
and in third place, you separate people one from the other on an 
unrealistic basis, whereby the $3 million company can be large and 
the $75 million company can be small. 

To me, the interpretation of that provision should be in the light 
of the purpose of the act, and I think that in that respect Mr. Barnes 
has done the proper thing in interpreting that to mean that an affiliate 
should be considered. 

Now the act says, section 202: 

The essence of the American economic system of private enterprise is free 
competition. Only through full and free competition can free markets, free 
entry into business and opportunities for the expression and growth of personal 
initiative and individual judgment be assured. 

The preservation and expansion of such competition is basic not only to the 
economic well-being but to the security of this Nation. Such security and well- 
being cannot be realized unless the actual and potential capacity of small busi- 
ness is encouraged and developed. 

It is the declared policy of the Congress that the Government should aid, 
counsel, assist and protect insofar as possible the interests of small-business 
concerns in order to preserve free competitive enterprise. To insure that a 
fair proportion of the total purchases and contracts for supplies for the Gov- 
ernment be placed with small business enterprises and to maintain and 
strengthen the overall economy of the Nation. 

Now I would say that the key to the thing is competition and that 
a definition that permits the $8 million, $75 million example I have 
given is wrong. 

Therefore, I say that although looking at a matter just as a mat- 
ter of language, that independently owned and operated can mean 
many things. I say that the administrator has interpreted it to mean 
only one thing and that is the inclusion of affiliates by whatever 
standard you use and he has only used the number of employees stand- 
ard, and I agree with him that the correct interpretation is that 
affiliation should be considered and I don’t believe it can have any 
other interpretation than that. 

Mr. Muurer. Let me ask you this, if Mr. Yates would yield. 

Mr. Yates. Yes. 

Mr. Locke. Yes, sir. 

Mr. Murer. Suppose Du Pont bought from City Products, your 
company, Premier Co. City Products today sells out Premier Petro- 
leum Co. to Du Pont and Du Pont now owns Premier and Premier 
comes in and makes a bid and certifies it is small business and Sham- 





ans 
her 
ned 
de- 
ller 
ave, 
old 
ep- 
Fas 
) be 
Re- 
‘ain 
rge 


ess, 
an 
and 


ght 
nes 
late 


free 
free 
onal 


. the 
well- 
pusi- 
aid, 
ness 
at a 
Gov- 
and 


that 
lave 


nat- 
ean 
lean 
ever 
und- 
that 
any 


your 
tro- 
nier 

am- 


SMALL BUSINESS 113 


rock comes in and says “Oh, no, you are not.” What should Mr. 
Barnes do? 

Mr. Locker. Well, I would say in a case like that, Mr. Multer, that 
Mr. Barnes would have to say we were large, because Du Pont is so 
big that it would not be small business in any field, and because—there 
are three things that this act is trying to do as I understand it: It is 
trying to prevent horizontal integration, and to the extent that a 
company is acquiring companies that are in the same field these com- 
panies should be considered as one. 

It says that from the competitive point of view you should really 
look at vertical integration and companies that are vertically integrat- 
ing are in a sense two departments of a single enterprise. And thirdly, 
it is saying that some companies are so large that it is public policy not 
to have them go into new fields, and that “they should not be aided in 
going into new fields and Du Pont would fit into that classification. 
Then I think we are getting into new fields and Du Pont would go in 
that classification. 

Mr. Mutrer. Then I think we are getting closer to agreement and I 
think that rather than putting it as you put it in your statement, that 
it is not necessary for you to prove that each and every company owned 
by City Products or subdivisions of City Products is small business; 
I say to you that the burden is on you to prove to the Administrator 
that each of them is small and in addition the aggregate is small, and 
if any one of the companies owned by City Products is big business, I 
say, in my opinion, if I were the Administrator I would turn you down, 
using my —. If all of your component parts were small 
I would then look at the whole and if as a whole you were big business 
I would turn you down but if each of your component parts : are small 
and the whole is still small, then I say you have made out a case. 

Mr. Locke. Well, I would say, Mr. Multer, that each of our com- 
ponent parts is certainly small if judged by an arbitrary standard of 
the Nation asa whole. 

Mr. Murer. Let me ask you, Mr. Locke, have you submitted the 
facts to the Small Business Administration to show that each of the 
subdivisions of City Products is small business ? 

Mr. Locke. No, sir; I have not. 

What I have done is, I have told him what businesses they were in. 
I say that each of them, e sach individual entity or the whole is small 
in comparison with Premier—I mean in comparsion with Shamrock 
and other companies which are said to be small in the petroleum field. 

Mr. Muurer. If our Du Pont example is a good one and I think it 
is, then you are begging the question when you say each of your sub- 
divisions is small as compared with your competitor in the oil industry. 

Mr. Locke. Well, they are. 

Mr. Muu rTer. That may be but what about in their entirety ? 

I say it is just as bad for Du Pont to own a $100, 000 cor poration and 
let. that $100,000 corporation compete with you as it is to let Du Pont 
compete with you. 

Mr. Locker. No, sir; there are differences, for this reason: that Du 
Pont is large overall. Du Pont can have a competitve impact in the 
oil business. 

Now, I would say this, I would say that in my opinion, we would 
certainly be small in the dairy products and in the beer business. 
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Now, as I stated in icing refrigerator cars as to which there is no 
procurement, we might be large compared to others. 

Mr. Mourer. I think that is one of the things that the Administrator 
should take into account. 

Mr. Locke. Let’s look at this. 

Mr. Mutter. You may be large but at the same time there is no 
Government procurement in that ‘field and it does not matter. 

Mr. Locker. Sure. 

Mr. Mutrer. At the same time if the whole is large enough to permit 
your oil company to sell at a loss to drive your competitor out of busi- 
ness I would not give you a certification. 

Mr. Locke. No, sir. What I say is this, Mr. Multer, the red line 
there includes all of our business, that includes ice, that includes beer, 
that includes dairy products, the it includes ev erything we have. 

So we are bidding against a company which is over double our 
financial size, whether you are t alking about 

Mr. Mutter. By that chart ? 

Mr. Locker. Yes, sir. 

Mr. Mutter. By those figures you destroy the argument that I 
might make that you could use one of your components parts or the 
assets or the income of one of your component parts to be able to 
undercut your competitors in another part and thereby drive him out 
of business. 

Those facts and figures, I say destroy that argument that I might 
have made. 

Mr. Locke. That is our whole position, Mr. Multer. 

We do not say that affiliates should not be considered. 

We think they should be considered, but if you had Du Pont there 
that red line instead of being where it is, would touch that ceiling. 

Mr. Muurer. The suggestion occurred to me from the manner in 
which you set forth your facts here as to the other component parts 
of City Products, that maybe you did not submit the facts to the 
Small Business Administration to justify finding that each of the 
component parts of City Products is smal] business. 

Mr. Locke. Well, Mr. Multer, I would say this—— 

Mr. Murer. You dosubmit them to us here. 

Mr. Locke. No,sir. 

Mr. Mutter. I am convinced by what you say here that each of your 
component parts is small, even your freezing or ice department in 
comparison with some of the big ones is certainly small. 

Mr. Locker. Any of the parts, the sum of the parts. Of course, 
any of the parts would be very much smaller than the sum of the 
parts, and any of the parts would be extremely small compared to any 
of the companies we are bidding against. 

Now in refrigerating icing we are large, we are not dominant, we 
have only 5 percent of the total field, but probably as an independent 
contractor if anybody bid on that icing, which they are not doing, 
we would probably have to be considered or might be considered as 
large. 

But I say that because of that you don’t consider us large in the 
petroleum industry when we are small by any comparative standard 
to the total size. 

Again I go back to my orchid grower. 
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Just because the orchid grower was the biggest orchid grower in 
the United States with a million dollars invested in the orchid busi- 
ness, you would not let a hundred-million-dollar steel plant take busi- 
ness away from the orchid grower’s $5 million steel plant and under- 
cut him because he was in both the orchid and steel business or because 
he had a cotton farm—something of that kind, where all of the com- 
petitors within the industry are small from the national point of view. 

Mr. Yates. May I ask a question ¢ 

Mr. Mutter. Yes, surely. 

Mr. Yates. What do you do about raids into a business where there 
is procurement? For example, suppose City Products picked up 
Premier because it was thereby picking up a company which was 
giving them the benefit of a tax loss. Premier really could not handle 
the business, the supply of jet fuel. It would go out and scurry 
around, try to buy the jet fuel from some of the competitors or from 
some other companies, but it was just going into the field trying to 
get going, trying to get started. 

Would you say that this is the type of an operation which would 
qualify under this act ? 

Mr. Locker. Well, I would say that in the first place, small business 
in jet fuel should be the people who make jet fuel, and I don’t believe 
people should go out ak buy jet fuel from others just to sell it, cer- 
tainly not from big business companies to do so. 

In the second place, I would say that you cannot differentiate 
between companies on why they acquire certain other companies. If 
City Products has acquired Premier, then Premier should be com- 
pared with other people in that business by some realistic financial 
standards; and if Premier, with City Products combined, is still 
smaller than the people with whom they compete, then Premier ought 
to be small business. 

Now, if, for example, let us say City Products went into the, well, 
into the orchid business or into the refrigerated ice business which 
they are now in, they might be larger than others in the field in the 
refrigerated ice business and maybe they should not bid for refriger- 
ated ice, but they are smaller—if they go into the steel business, they 
ought to be able to bid as small business, because if they pick up a 
little steel foundry, for example, for tax loss or for whatever reason, 
there is no reason to let a larger foundry go in there and take busi- 
ness away from that smaller foundry. 

Mr. Yarrs. I must say, I listened to Mr. Multer’s discussion with 
you, and I am not sure that I agree with him on his point that every 
aspect of your business must be small in relation to every other as- 
pect—must be small in its particular field. 

I think what you have to do is look at the total size in comparison 
to your competitive position in the industry in which you seek your 
certificate, because I think if you have the example of du Pont, imme- 
diately you are out of the small-business field. The other example 
that comes to mind is Standard Oil. 

I do not know how many employees Standard Oil has, but on the 
basis of your chart showing the fact that for every million dollars 
you need one employee in the oil business, what was your 

Mr. Locke. One to $75,000 net worth or $100,000 total assets, one 
employee. 
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Mr. Yares. Well, I guess Standard Oil would qualify as that, but 
I assume there are other companies in the oil business who on that 
basis, because you do not need any employees in this particular type 
of business compared to the number of employees you need in other 
activities, I can see where this is not a sound standard to be employed 
here. 

You suggested in your principal statement that there was a test 
which wassound. Did you testify as to what that test was? 

Mr. Locke. I would say that there could be—I read two possible 
tests. One test which could be sound would be to use your 500- 
employee theory, and grant certificates; but when you grant certifi- 
cates, instead of just raising the 500 to 1,000, grant certific ates on the 
position of the company within the competitive industry, considering 
all of its affiliates. 

Mr. Yates. What you are doing by that, then, is eliminating your 
500 theory in this sense: What you are doing is saying you consider 
the 500 as jus st One aspect of the position of this company in the total 
industrial picture. 

Mr. Locke. What I am really saying is that anybody who has 
under 500 employees, in my opinion, at any rate, should be small in 
the oil business. But I am saying that there are a number who 
should be small who have more employees than that, and who have 
more employees than 1,000. 

Mr. Yates. Yes. 

Mr. Locke. I am saying that if you have a guide where everybody 
below that is small, then you can grant certificates on top of that to 
those who are larger, and whether you grant your certificate would 
depend on an examination of the total assets, the net worth, the net 
income of those various companies, which would also take into con- 
sideration their dominance in the oil industry, whether it was net 
worth or other basis, taking the real independents here and the real 
majors here, and finding a dividing line. 

Another way you could do it would be to have a definition which 
would say that all companies with under 75,000 refining capacity are 
small, provided that they also have under X dollars total assets, and 
you could find a total asset figure which would include Premier and 
it would include Shamrock and it would include Cosden and it would 
include these companies who really are part of the 15 percent of the 
industry that competes with the 85 percent. 

Mr. Yates. All right. 

Let me ask you this 

Mr. Locker. And you could find one that divides them completely 
from companies like Monsanto Chemical, and Tennessee Natural 
Gas, and E] Paso Natural Gas, which have small refineries. 

Mr. Yates. You have heard the testimony on the size of your com- 
petitor companies and your companies. Are there other companies 
in the petroleum industry who are bidding for these jet fuel contracts 
which are smaller than your company ? 

Mr. Locker. Yes, sir. 

Mr. Yares. Were they awarded them ? 

Mr. Locker. In some instances they were, yes, sir. It may be that 
it would be worthwhile, though, so far as our company is concerned, 
to go over a recent bidding as to who the companies were which were 
bidding, and how they affect our company. 
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Mr. Yates. How many such companies are there ? 

Mr. Locke. Well, those that compete with us, there are practically 
none. Now there are a good many in the industry, but 

Mr. Yates. You mean which are bidding for this jet fuel con- 
tract? 

Mr. Locker. Yes, sir, against us in our particular area. 

Mr. Yates. Which are smaller than you ? 

Mr. Locke. No, sir. I say there are practically none that are 
smaller than we are in our particular areas. There are some in the 
United States who are bidding for them who are smaller than we are. 

Mr. Yates. Then we have another factor which has to be considered 
by your last answer. We have to consider your area as well. 

Mr. Locker. Yes, sir. 

1 would think this: that if you had a definition which would take 
in, as I said, there is a dividing line between the refineries 75,000 and 
less—really 60,000 is the top of that, and 75,000 is just to give some ex- 
pansion to it—and refineries with 135,000 barrels a day or more, there 
are about 20 of them, they are major companies, and they have 85 
perc ent of the Nation’s refining cap: icity, you can say 7! 5,000 and over, 
below that has 15 percent, and you have no div iding line whatever. 

You might say there would be a particular area in which you have 
a small airbase, in which the only two bidders would be, say, a com- 
pany which has 2,500 barrel refining capacity and does nothing but 
refine, and its competitor would be, say, Bell or another of the com- 
panies that have 2,000 barrels refining capacity and a little bit more 
assets. And let us say there was not enough business for both of them 
there. You might have that company complain insofar as the bidding 
at that pe articular airbase is concerned, and if vou have only those two 
companies bidding against each other, probably the 2,500 barrels a 
day company should be small and may be it should exclude that other 
company from being small at that particular airbase. 

Now there might be some situation like that in the United States, 
but I would say there are probably only 2 or 3 of them. There are 
not a great many, and they could be easily ferreted out. 

So your certificate to Cosden, Shamrock, Premier, whoever you 
want, it probably would not affect Premier because we are so small 
in each area, refining capacitywise, but you could say small company, 
you complain in that partic ular area. 

And if we, for example, had 20,000 barrels and they have 2,900 bar- 
rels, and there the airbase cannot give enough to satisfy both of us— 
in other words, if I, the big man, might strip the little man com- 
pletely out there, then I think it would be very fair to say, “Your cer- 
tificate does not apply to this airbase,” and I think they should do 
that, and I do not think there would be more than 3 or 4 places where 
that would be true. 

Mr. Yares. But if you have smaller companies in the field than 
yourself, and obviously smaller than the others, too, the others which 
have been given certificates, I can see why they might very well be 
given a contract because of the size you occupy and the size these other 
companies occupy, but I cannot understand why, if these other com- 
panies were given the contracts, you should not be considered in the 
same category. 

I could see why all of you should not be knocked out because of size. 
That is why I asked the question whether there are smaller com- 
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panies in the field, and whether the contracts should go to the smaller 
companies. 

But as long as there are larger companies than yours who are quali- 
fied as small business, I do not understand the distinction. 

Mr. Locke. Well, I don’t know, either, Mr. Yates. 

Mr. Mutter. Let us get this clear on the record, Mr. Locke. When 
the Defense Department decides to buy jet fuel, they issue their speci- 
fications as to the procurement, and then by joint determination they 
set aside a percentage of that required quantity for small business. 
Am I not right ? 

Mr. Locke. Yes, sir. 

Mr. Mutrer. Then they further break that down, unlike some of the 
other procurements, they further break down the set-aside for small 
business into area. 

Mr. Locke. Yes, sir. 

Mr. Mutter. And they do not permit small business all over the 
country to bid on the total quantities set aside, but say 2 percent of 
the small- business set-aside will be bid by companies in Texas and 5 
percent in Oklahoma. Is that correct 

Mr. Locke. Yes, sir. 

Mr. Mutter. That is the way it is done ? 

Mr. Locke. Yes, sir. 

Mr. Mourer. And bidders are limited to the people in the particu- 
lar area to which the set-aside portion of the small-business set-aside 
has been allocated. 

Mr. Locke. Yes, sir. Let me make this clear. The area is a large 
geographical area. For example, in one area it may take in Texas, 
Oklahoma, Louisiana, New Mexico—I am not familiar with the exact 
bounds, but it is a tremendous area. 

Now, Premier, for example, has three refineries in that area, but it 
has three « ntirely separate co mpetitive areas, because you compete 
with the people who can reach the particular area at a competitive 
price. 

We could not compete on the gulf coast, and if you had some refinery 
down there, whether it is small or large business, it is immaterial to 
us. 

Mr. Mctter. Let me ask you this: For the moment directing our 
attention to the set-aside in the jet fuel procurement 

Mr. Locke. Yes, sir. 

Mr. Muurer. Your refinery in area No. 1 cannot bid to supply the 
set-aside for area No. 2. 

Mr. Locker. That is correct. 

Mr. Mutter. No. 2 cannot bid for Area No. 3, even though you have 
a refinery there which is 1,2, and 3. 

Mr. Locker. That is right. 

Mr. Mutter. It is limited to the refinery in the particular area 

Mr. Locke. Yes,sir. But the area isa large one. 

Mr. Moutrer. Yes, I understand that. 

Mr. Locke. Not a competitive area. 

This is what happens, Mr. Multer. I would like to go into an actual 
bidding, 57-148, now, at Abilene, the Abilene Air Force Base. 

Mr. Yates. When was this? 
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Mr. Locker. Well, this letter was written to Mr. Barnes September 
29, 1957, so that bidding must have been probably in the early part of 
September or August of 1957. 

Twenty-one million gallons bid. The bidders were Continental— 
they bid 42 million; Premier, 3.5 million; Petroleum Producers, 6.1 
million; Cosden, 12 million. Also within that competitive area we 
have Shamrock, which I think used their certificate, however, at an- 
other airbase; and also we have American Petrofina, which is a large 
company, and bid too high to even be considered in this. 

Of these four companies, let us see what happened. You had an 86- 
percent set-aside at the Abilene Air Force Base. 

Now, Petroleum Producers got its 6.1 million. Cosden got its 12 
million. Cosden under the new definition is big business, but at this 
time was small business. Continental, who was the low bidder, got 
1.290 million. Now, Premier, which was the second low bidder and 
which has 2,000 barrels, all they have got, 2,500 barrels there, and 
Petroleum Producers has about the same amount, Cosden has about 
45,000 barrels, and Continental, of course, is a major company, and 
so is American Petrofina, so Premier is really the smallest of the 
small in that area—Premier was the second low bidder by only eight 
one-hundredth of 1 percent, and got nothing. 

Even if Poseniex Ta id been the low bidder it would not have gotten 
what it bid, because others who were bigger than it was had small- 
business certificates. This 10-percent set-aside is 10 percent overall. 
You see, there was 86 percent set aside at this particular base. 

Then you take the Fort Worth area. Who bid? Magnolia, Con- 
tinental, American Petrofina, Humble; and McMurray, through small 
business, a 100-percent set-aside, got it, but at that time it was a part of 
Texas Eastern Pipeline Co., which is a major gas-distributing com- 
pany. 

So Premier was the only small business, really small business, bid- 
ding in that entire area, and it was a lower bidder than the man who 
got it. The only—— 

Mr. Mvurer. What was the quantity there ? 

Mr. Locker. The quantity? Well, let’s see, 9.2 million. So you had 
a 100-percent set-aside there. McMurray, at the time it bid, was a 
subsidiary of LaGloria, which had a sm: all-business certificate, which 
was bigger than Premier on any oil-business standard, probably a 
little bit smaller than City Products on an overall standard. 

And between the bidding and the award, it was affiliated with a 
large transmission line, which the Small Business Administration 
had been informed about. 

At any rate, Premier, which was virtually the only small company 
in the field, did not get, a single barrel or a single gallon. 

Mr. Mutter. What was the difference in price between your price 
and the McMurray price? 

Mr. Locker. Well, Premier was 10.43, and McMurray was 10.83— 
forty-one one-hundredth of a penny. 

Mr. Mutter. It makes a lot of pennies in 9 million gallons. 

Mr. Locke. Yes, sir. We were that much lower. Magnolia there 
was actually lower than we were, but of course Magnolia is a major 
company. 

Now again, I would like to read what I said here about this Abilene 
thing, because I think this is very important. 
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The situation is particularly acute at Abilene. There there was an 
86-percent set-aside. The awards were to Cosden at 12 million gal- 
lons, and Petroleum Producers at 6.1 million. Premier bid only 3.5 
million, having only a small refinery, and was substantially lower than 
the other bidders. 

If there had been small-business set-aside, it would have been 
awarded what it bid. If Cosden had no permit at that time, it would 
have been awarded what it bid. 

The effect on Premier’s Baird plant will be to reduce its income 
approximately $10,000 per month. This will put it in a substantial 
loss position. 

Such a situation, if continued, could permanently close this plant. 
The Defense Department would then lose one of the most strategically 
located refineries in case of a national emergency and jet-fuel costs to 
the armed services, the Abilene Air Force Base, would be materially 
increased because of excess freight from outside areas. 

Mr. Mutter. How many employees at that refinery ? 

Mr. Locxe. I donot know. About 30 employees. 

Mr. Yarrs. I have no further questions. 

Mr. Muurer. Thank you very much, Mr. Locke. You have been 
very helpful. 

Mr. Locke. Thank you very much. 

Mr. Mutter. The committee will stand in recess until tomorrow at 
2 p.m. in this room. 

(Whereupon, at 5:25 p. m., the subcommittee recessed, to reconvene 
at 2 p.m., Wednesday, June 4, 1958.) 








an 
al- 


3.0 
an 


en 


ild 


me 
ial 
nt. 
lly 


to 


lly 


en 


ne 


DEFINITION OF “SMALL BUSINESS” 


WEDNESDAY, JUNE 4, 1958 


House or REPRESENTATIVES, SUBCOMMITTEE No. 2 
ON GOVERNMENT PROCUREMENT, D1sposAL, AND LOAN 
ACTIVITIES OF THE SELECT COMMITTEE ON SMALL BUSINESS, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 2:10 p. m., in room 1301, 
New House Office Building, Washington, D. C., Hon. Abraham J. 
Multer (chairman of the subcommittee) presiding. 

Present: Representatives Multer, Yates, Riehlman, and Seely- 

srown. 

Also present: Irving Maness, subcommittee counsel; K. C. Black- 
burn, research analyst; Victor P. Dalmas, adviser to minority 
members. 

Mr. Muurer. The committee will please be in order. We will con- 
tinue this afternoon with our hearings of the Subcommittee No. 2 on 
the subject of definition of small-business. 

In accordance with our previous announcement, we are pleased to 
have with us the General Services Administration Administrator, 
Hon. Franklin G. Floete. 

He will be our first witness. 

Mr. Floete, will you come forward, please. We welcome you here, 
Mr. Floete. You may have your aids sit at the table with you. 

We have your prepared statement which you may read in full or we 
will place it in the record and you may summarize it, as you prefer. 

Mr. Fioere. I think, in the interest of conserving your time, I will 
simply file it for the record and discuss the matter verbally, if that 
is satisfactory. 

Mr. Mutter. Very well. Your complete statement will be made a 
part of the record at this point and you may summarize it for us. 

(The statement of Mr. Floete. in full, is as follows :) 


PREPARED STATEMENT OF FRANKLIN G. FLOETE, ADMINISTRATOR, GENERAL SERVICES 
ADMINISTRATION 


Mr. Chairman and members of the committee, we appreciate the opportunity 
to participate in these hearings on the very important subject of SBA’s pro- 
posed definition of “small business.” 

The first task, of course, is to define what we mean by “small business.” The 
question then immediately arises whether it is more desirable to use a single 
definition, or one that varies according to industry, product, or other factors. 

In connection with the general discussion of this problem at last year’s hear- 
ings there was submitted to you, on April 2, 1957, a statement setting forth the 
GSA position on multiple-size standards. 

It was stated therein that “the use of a multiple-size standard for Govern- 
ment procurement is possible but will further complicate the existing procure- 
ment process by both Government and prime contractors.” It was suggested 
that a multiple-size standard based upon a company’s “principal field of opera- 
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tion” might offer a compromise solution, despite the complications and delays 
in procurement activities that a multiple-size standard would involve. I repeat 
this general position. 

It is well recognized that “small,” as related to company size, has a signifi- 
cance that varies from industry to industry, and that this is a factor not 
reflected in a single-size standard. 

Nevertheless, it is believed that the product-based size standard proposed by 
SBA may create more problems than it will solve, and possibly retard assist- 
ance to small business. In effect, the rising trend among businessmen toward 
product diversification raises serious question as to whether a size standard 
based upon product will assist the smaller firms, or whether it will actually 
be of disadvantage to the very companies for which assistance is being designed. 

As an example, consider the case of a small single-product manufacturer 
who wishes to diversify. Under the proposed regulation, he could not, despite 
a critical necessity for a broader line, increase employment over his present 
single-product size standard, and still maintain his small-business preference 
on the original item. Thus, when he diversifies, he must either lose his small- 
business status on his principal item, or be forced into an employment limita- 
tion for the manufacture of several products no greater than the standard appli- 
eable to his original product. In this case, diversification is treated as if it 
connoted a change from a small firm to a large one. 

Although this might be said of other standards, it applies with particular 
force to the proposed product standard with its several employment levels. 

Under the SBA proposal, in the event that one of the new products carried a 
standard smaller than that of his original product, a small manufacturer could 
be faced with a serious problem in connection with Government procurement. 
If his actual employment level fell between the two standards, he could not 
qualify for “small business” preference on the new product, even if the product 
expansion occasioned no increase in employment over his then-present level; 
e. g., the 400 employee wiring devices manufacturer (500 standard) diversifying 
into lighting fixtures (250 standard). 

Furthermore, despite the best of intentions to overcome the administrative 
complexities that will result from application of a multiple-size standard, these 
difficulties will impede procurement and they will tend to discourage small 
business. Many companies (i. e., those between 251 and 499) that are now 
considered as “small” under the present 500 definition, would become “large” 
under the new one. Irrespective of the possible desirability of narrowing the 
application of the designation of “small,” this will undoubtedly lead to con- 
fusion and complaint. Furthermore, concerns now under the 500 level, but 
reclassified into the 750 or 1,000 level, would have to compete in set-asides with 
firms not previously afforded such preference. The time that will have to be 
spent in merely explaining this to bidders, and in rectifying the numerous bid- 
ding errors and confusion that will result from the change, will inevitably re- 
tard the procurement process, and thus further complicate small-business 
participation. 

The product standard technique, furthermore, leads to the obvious difficulty 
of the company which can be considered either as “‘small” or “large” depending 
upon which of its products is being procured. For example, there is the 350- 
employee company which is considered “large business” on a procurement for 
lettering instruments or drafting materials, and “small business” on a procure- 
ment for drafting instruments and machines. 

Another approach to a multiple-size standard is the industry, rather than 
product, definition. At last year’s hearings of this committee, the chairman 
asked that GSA perform a 6-month study to determine how much of our business 
would go to small firms if we defined “small” by using the SBA industry-by- 
industry definition for financial assistance. 

The study is being conducted by our National Buying Division. Each bidder 
is being asked to complete a form at the time he submits his bid. This form is 
attached as exhibit I. As may be seen, a manufacturer is requested to check 
1 of the 3 boxes indicating his employment size standard, and to insert his 
industry code as identified from the SBA financial assistance schedule. Whole- 
salers, retailers, and service trades are asked simply to check 1 of 2 boxes 
indicating the appropriate annual dollar volume of sales classification. 

Exhibit II indicates results of the first 3 months’ study. Under the definition 
for financial assistance, small business received approximately 70 percent of the 
dollar value of the contracts and approximately 52 percent of the number of 
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contracts. This compares with approximately 74 percent of the dollar value and 
approximately 59 percent of the number of contracts going to small business, 
under the current “500” employee standard. 

In other words, using the definition for financial assist ince, “small business” 
received approximately 12 percent fewer dollars and 6 percent fewer contracts 
than under the present “500” standard. 

The study is continuing, and this committee will be advised as further results 
are accumulated. 

At last year’s hearings, the thought was also expressed that the definition 
problem might be considered by the joint policy council or by the Task Force 
for Review of Government Procurement Policies and Procedures. However, in 
view of the subsequent extensive work in this direction undertaken by the SBA 
under its statutory responsibility, any such effort on our part would have been 
duplication. This is particularly true since the Administrator of SBA is a 
member of the council, and one of his key assistants sits on the task force. 

The whole problem of defining small business is, as we have seen, complex 
and not susceptible of easy solution. Industrial changes may be making it even 
more so. For example, the present and proposed general definitions for pro- 
curement assistance are based solely on employment. Yet, technological ad- 
vances, such as automation, may be rendering this criterion increasingly inac- 
curate as a measure of industrial size. The ability to raise output with reduced 
labor force leads us, perhaps, to seek other standards of measurement. 

Although we have ie gone into this aspect of the problem at great length, 
it does appear that standards based upon a company’s economic and competitive 
strength may be more realistic than those based on employment. It is sug- 
gested that net working capital, total dollar volume, and other similar measures 
be explored for use in a multiple-size standard. In order to eliminate as many 
as possible of the difficulties which the use of any multiple-size standard brings, 
it is further suggested that consideration also be given to the “principal field of 
operation” idea. 

Although a multiple-size standard appears possible, despite its difficulties, the 
complexity of its application makes it highly desirable that the Administrator 
of the Small Business Administration be provided with the utmost flexibility for 
defining smali business. 

It is therefore, recommended that the present provision contained in section 
203 of the Small Business Act of 1953, which provides such flexibility, be 
retained, pending further study of the problem. 


Exureit IIl.—Report on contracts awarded—Period covered, March, April, and 
May 1958, National Buying Division summary 
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STATEMENT OF FRANKLIN G. FLOETE, ADMINISTRATOR, GENERAL 
SERVICES ADMINISTRATION, ACCOMPANIED BY C. D. BEAN, 
COMMISSIONER OF FEDERAL SUPPLY SERVICE 


Mr. Fiorre. Mr. Chairman and gentlemen of the committee, I feel, 
and I am sure you men probably feel the same way, that it is very 
difficult to adopt any decision or any formula which will be completely 
perfect or which will completely satisfy all of the interested parties. 
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We have been operating, I think, rather successfully for a number of 
years under the present formula which, of course, is based on 500 
employees. 

We have given great thought in our department, our agency, to the 
various other standards which have been suggested, name ly, the multi- 
ple size by industries, the multiple size by products, the multiple size 
by field of principle endeavor or operations. 

It seems to me that all of them are subject to certain deficiencies. I 
have been a small-business man all of my life. I have been in both 
the retail and wholesale business, in construction, and in a very small 
way, and I must admit, in an unsuccessful way, a manufacturer. 

But I have had that experience, and I can’t help but feel that any of 
those definitions do not solve the problem. 

This committee, I am sure, in the past has considered the standard 
of economic activity, or reduced to more simple proportions, that of 
volume of business, and to me that offers the best of these different 
methods that have been considered. 

I know that from a businessman’s standpoint, or point of view, the 
volume of his business is really the determining factor of his success 
or lack of success, assuming, of course, that he is efficient in his opera- 
tions. 

Therefore, it seems to me that a great deal of consideration should 
be given to this. 

In the first place, the margin of profit, both gross and net, can be 
rather easily determined on an overall basis. I believe there are statis- 
tics here in Washington and in the Department of Commerce and in 
the Internal Revenue Service that would make it relatively easy to 
determine the average profit of these various classificat ions. 

On that basis, knowing in the first place as a starter what the gross 
or net profit might be, you can work back r: athe r easily to the volume 
figure that would be necessary to support a business. 

Obviously, somebody has got to determine what profit is desirable 
before it would be possible to determine the proper volume that would 
be the difference between small and large business. 

However, I think that in the wholesale business, for instance, the 
figures are rather common. The gross margain of profit is very simi- 
lar in most wholesale businesses. 

Admittedly, in the retail business it would perhaps be more difficult. 
In the contracting business I think the line could be rather easily 
drawn. 

The manufacturing business presents the greatest problem. 

On the other hand, I think that falls into a rather common denomina- 
tor. Most manufacturers are striving to make a reasonable profit 
above their normal expense, and I don’t believe it would be too hard 
to arrive at those figures. 

It seems to me that it would be possible to have a relatively few 
classifications within each one of those areas, and that it would be 
possible, knowing exactly dollarwise what profit we were seeking, to 
set up a volume figure that would make the entire problem much 
easier to handle from the point of view of procurement agencies. 

It would be much simpler for small business itself and would be fair 
and just to all of them. 
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Although I feel quite strongly on that point, still, so far as GSA is 
conc -erned, we can operate under the multiple-size stand: rd, either by 
product or industry, but I can’t see that those really solve the problem. 

From our point of view, therefore, we would suggest continuing 
under the present definition, but would strongly urge the immediate 
consideration of the volume method. 

Frankly, I don’t know whether that is for the determination of this 
committee or Mr. Barnes. 

Well, Mr. Chairman, that about summarizes what I have said in 
this statement to you. We are prepared to answer questions, of course, 
on any phase of this, or on our general operations of GSA with refer- 
ence to small business, 

We have progressed, I think, fairly satisfactorily, since we last 
appeared before you a year ago in the general phase, and are pre- 
pared to give you a report on that, if you so wish. 

Mr. Mutter. Mr. Floete, it would appear to me that in your think- 
ing, your Administration is more closely in line with the intent of 
Congress as has been expressed from time to time, that the use of the 
number of employees as the sole test of small business is arbitrary and 
while it is workable in procurement, it is not a fair definition for small 
business. 

Am I right in stating that? 

Mr. Fiorre. It is certainly unfair in this respect. I believe it is a 
fair statement to say that a wholesaler, for instance, can do as much as 
7 or 8 times as much business with the same number of employees as a 
retailer. 

In the wholesale business, 500 employees is a very large business. I 
can’t speak so authoritatively about other businesses, but in that re- 
spect I think that definition fails. 

Mr. Muurer. Having in mind that the Congress has made its intent 
clear from time to time, that it prefers an industry by industry defini- 
tion of small business rather than using the number of employees as 
the test, would you agree that the proposed definition as promulgated 
by the Small Business Administration of commodity by commodity 
or product by product definition does not meet the industry by indus- 
try suggestion of a definition ? 

‘In other words, you point out in 1 instance in the lighting industry 
using 400 employees for the wiring device manufacturer, he will come 
within the 500 standard to be small business. 

Mr. Fiorre. Yes. 

Mr. Murer. While the same company is making lighting fixtures, 
they must then qualify under the 250 standard, so that if you are using 
commodities or products as your standard, you are bound to run into 
confusion and have the same people who are in practically the same 
industry—— 

Mr. Fioere. That is correct. 

Mr. Mutter. Try to qualify under 2 or 3 different standards. 

Mr. Fiorrr. Yes. There would be great confusion, great confusion 
among small business and it would certainly be a tremendous job for 
the procurement officers. 

Mr. Muvrer. Mr. Riehlman. 

Mr. Rreutman. Mr. Floete, are you working under the definition 
that is the 500 rule and also, I suppose, w hether or not the industry 
is dominant in this field, and whether it is integrally owned ? 
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Mr. Frorre. Yes, sir. 

Mr. RrexumMan. Apparently you have had pretty good success. 

Mr. Fiorrr. Yes; we have made it operate. 

Mr. Rimutman. And you have depended entirely on the 500 num- 
ber of employees, have you? 

Mr. Fiorre. Very largely. 

Mr. Rreutman. Very largely? 

Mr. Frorre. Yes, sir. 

Mr. Rreuiman. I had a different impression ; that you didn’t de- 
pend entirely upon the number of employees in an industry. 

Mr. Frorrr. This is Mr. Bean, Commissioner of Federal Supply 
Service, C. D. Bean, Commissioner of Federal Supply Service. 

Mr. Brean. We have, of course, been working with our set-asides, 
working with the Small Business Administration, using 500 em- 
ployees.as a top. 

Of course, there are many, many of them below that amount, but 
we have used that as a top, with the possible exception of certain in- 
dustries like the motor vehicle industry, of course, where the smallest 
would be above 500. That would be a notable exception. 

Mr. Rienuman. The thing that led me to believe that was a portion 
of your statement, and I will read to you: 

For example, the present proposed general definitions 
this is on page 6— 
for procurement assistance are based solely on employment. Yet technological 
advances, such as automation, may be rendering this criterion increasingly in- 
accurate as a measure of industrial size. 

Mr. Frorrr. I thought your question was had we been employing 
the 500-man formula. 

Mr. Rrenuman. That is exactly what I was asking you, and I 
thought this was, more or less, referring to the fact that you were not 
going on the 500 formula. 

Mr. Fiorre. No; we have been observing it. 

Mr. Rrenitman. You have been observing it ? 

Mr. Fioere. Yes, sir. 

Mr. Rreni~man. Don’t you feel, in accordance with your statement, 
that that is not going to be an accurate way to judge the size of the 
business, because of the advance of industry and automation and other 
advances ? 

Mr. Fioere. Yes; I think that is correct, too. 

Mr. Rreniman. Sir? 

Mr. Forte. I think that is correct, too. 

Mr. Rieuiman. Then you will have to use some other type of yard- 
stick. 

Mr. Fvoerr. Yes. 

Mr. Rrentman. Or standard to judge whether or not they are 
small or large business. 

Mr. Fuioere. I agree with that, sir. 

Mr. Rrentman. I haven’t had a chance to read all of your statement 
through here, but on page 5, where you refer to “Exhibit II indicates 
results of the first 3 months’ study,” it is stated : 

Under the definition for financial assistance, small business received approxi- 
mately 70 percent of the dollar value of the contracts and approximately 52 
percent of the number of contracts. This compares with approximately 74 per- 
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cent of the dollar value and approximately 59 percent of the number of con- 
tracts going to small business, under the current 500 employee standard. 

Mr. Fvorre. Yes. 

Mr. Rrenuman. In other words, the financial-assistance defini- 
tion—— 

Mr. Fiorre. Produced less business. 

Mr. Rreuiman. Produced a less number of contracts and less dollar 
value in contracts for small industries. 

Mr. Fiorre. That was the result of the first 3 months; yes, sir. 

Mr. Mutter. May I attempt to clarify, Mr. Floete? I think, unless 
the members have had the opportunity to read the full st: itement, 
they may be confused and assume that you have been procuring Gov- 
ernment items under the financial-assistance definition rather _ 
the 500-employee definition. The statistics have been obtained, 
accordance with the suggestions of this committee to Mr. Floete’s Ad. 
ministration, for statistical purposes only. 

The comparison is not based on what they have actually been doing. 
They continue to use the 500 rule, at the same time gathering the sta- 
tistics and making this determination as shown in the exhibit in ac- 
cordance with what the facts would be if they had used the financial- 
assistance definition for procurement rather than the 500 employees. 

Mr. Rirenuman. That is what I was trying to arrive at, Mr. Chair- 
man. 

Mr. Muurer. That is correct, is it not? 

Mr. Friorerr. That is correct. 

Mr. Murer. Mr. Yates. 

Mr. Yarrs. Let me say it is always a pleasure to have Mr. Floete 
before a committee of which I am a member. I think he is one of 
our very good public officials, and I respect his judgment on most 
things, other than lease-purchase, let me say. 

But I think, even in this, there is a basic agreement between us, and 
I recognize the position in which you find yourself, even in that pro- 
gram. Do I understand, from your answer to Mr. Riehlman’s ques- 
tion, that you use employment as the sole test for size in your consid- 
eration of small business ? 

Mr. Fiorrr. Yes; in our procurement operations, that was the de- 
termining factor. 

Mr. Yarrs. And it is the 500 figure? 

Mr. Fiorrr. Yes, sir. 

Mr. Yares. I must confess that I received the same impression that 
Mr. Riehlman received, when I read your statement. I read the next 
paragraph beyond the one that he read. Your statement says: 
Although we have not gone into this aspect of the problem at great length, 
it does appear that standards based upon a company’s economic and competitive 
strength may be more realistic than those based on employment. It is suggested 
that net working capital, total dollar volume, and other similar measures be 
explored for use in a multiple-size standard. 

In order to eliminate as many as possible of the difficulties which the use of 
any multiple-size standard brings, it is further suggested that consideration 
also be given to the “principal field of operation” idea. 

Would you say that the net working capital total dollar volume 
and other similar measures are not applicable to business other than 
multiple-size business ? 

Mr. Frioere. I think those statements are applicable to all business. 
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Mr. Yates. Then aren’t you telling us now that, in essence, even 
though you have used the 500 standard as the sole standard in size 
of the business, you think it might be desirable to move away from 
that standard into some other standard? 

Mr. Fiorre. Yes, sir; that is exactly what I think. 

Mr. Yarrs. And is General Services Administration preparing to 
do this? 

Mr. Frorre. No, sir. I don’t think that is within our authority. 

Mr. Yates. Must you use the standard that is adopted by the Small 
Business Administration ? 

Mr. Fiorre. I believe so; yes, sir. 

Mr. Yares. Then, as the Small Business Administration goes, so 
goes the General Services Administration, insofar as this activity is 
concerned ? 

fr. Frorre. I think that is a matter of law. 

Mr. Yates. Have you made your views known to Mr. Barnes on 
this subject ¢ 

Mr. Fiorre. We have; yes, sir; by letter, I think, this spring and 
last week. We attended a meeting in which I expressed this idea to 
many. 

Mr. Yares. In your letter last spring, did you express the ideas that 
are contained on page 6 as being those of GSA? 

Mr. Fiorte. Yes, sir. 

Mr. Yares. And you thought at that time, in your letter to Mr. 
Barnes, that standards other than one which was solely based on 
employment should be utilized in consideration of what businesses 
qualify as small businesses ? 

Mr. Frorre. Yes, sir, and I think they should be. 

Mr. Yares. Has that already been made a part of the record? 

Mr. Mutter. No; it has not. 

Mr. Yares. May we have a copy of that letter to insert in the rec- 
ord? Did you receive a reply to that communication from Mr. 
Barnes, or was his adherence to the previous standard the sole reply ? 

Mr. Fuorre. I don’t believe our letter required an answer. 


> 


This is in response to your communication of February 18 

Mr. Yates. What was bite’ communication of February 13? 

Mr. Furoerer. I assume it was on the products. It was on their 
proposed definition of “products.” 

Mr. Yates. Had you made your views known at that time? 

Mr. Fioere. Yes, sir. 

Mr. Yares. In this letter that you have. 

Mr. Fuiorre. Yes. 

Mr. Yates. Mr. Chairman, I suggest the letter be made a part of 
the record. 

Mr. Muuter. Do you have a copy available that you can leave with 
is, Mr. Floete? 

Mr. Fiorrr. Yes. I haven’t looked it over recently. 

Mr. Mctrer. Suppose you do that and alanis it to us for the 
record and the letter will be made a part of the record at this point. 

(The letters referred to will be found in the appendix, p. 278.) 
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Mr. Yarers. Does that letter contain your statement as to what 
you think the definition should be, or does it just incorporate what 
your ideas are? 

Mr. Fuorre. I haven’t read it recently. 

Mr. Yares. Do you want to take a few minutes and take a Jook 
at it? 

Have you refreshed your memory ? 

Mr. Fiorre. This was a letter with reference to the product, this 
letter was in reply to Mr. Barnes submission to us of the product 
method of handling this matter, and it remarks on all phases of that 
proposal, and then in a very short concluding paragraph suggests the 
consideration as a possible means, the use of the dollar volume to de- 
termine the difference between small and large business. 

Mr. Yares. Your suggestion wasn’t incorporated, then, was it? 

Mr. Frorre. Well, sir, as I understand it, it is still an open ques- 
tion. The product method was only a suggestion of how it might 
be done and it was sent to us for our comments as to whether we 
thought it was practical or not. 

Mr. Yares. I have been under the impression that the Small 
Business Administration had already acted with respect to this com- 
modity. Is this proposed ? 

Mr. Manerss. This is proposed. 

Mr. Yares. That is all the questions I have. 

Mr. ier LrerR. Mr. Riehlman. 

Mr. Rreniman. Mr. Floete, I wonder if you could give us or have 
someone in your Administration give us, the number of different 
concerns that do business with GSA or that you buy from, and if 
they could be broken down into manufacturers, wholesalers, and as 
to other types of business. 

Mr. Fuorre. Yes, sir, surely. 

Mr. RirutmMan. Would you do that? 

Mr. Friorrr. Yes, sir. 

(Material referred to follows:) 

1. Bidders’ Mailing List of National Buying Division, FSS, GSA, Wash- 
ington, D. ©. (compiled from all applications on file, see par. 12 and 


reverse side of attached standard form 129) : Number 
eI ke a ci esac cig crams cto an ensis ta dat 10, 690 
ey Oe CTO Be oc ivins nena aianemndacaoe 2, 982 
Regular dealer (type I1)----------- sci ai Actas dre olga gesaalan ied acearibiatiahd 523 
Service establishment________-_-- eee ech ea eas hil pl ech ec 276 
IN acct an sai a tls ciple iin 14, 471 
2. Estimated number of categories of items the Government buys 
through Federal Bendis Service (based on Federal Supply Classi- 
DORON CWO Chnie BOE CONON TD neiceiin keno amen pw eeminndeusnein 68 


3. Estimated number of different items purchased by Federal Supply 

Service (based on established programs for stores, Federal Supply 
schedules, and consolidated direct delivery programs) ~-.-_-.--___ * 60, 000 
1Does not include many thousands of parts, accessories, system components, etc., in- 


cluded in supplier’s catalogs covered by Federal Supply schedule contracts, ad nonprogram 
items purchased for the various Government agencies. 
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STANDARD FORM 129-—AUGUST 1952 
PRESC AIDED BY GENERAL SERVICES ADMINISTRATION 
a6. +s 


INITIAL APPLICATION 


REVISION 
All answers should be typed or printed. See reverse for information and instructions. 


DATE OF THIS APPL 
TO: GENERAL SERVICES ADMINISTRATION — _— 


ATTENTION: CHIEF, SERVICE SECTION 
7TH & D STS,, SW,, WASHINGTON 25, D. C. I 
















1. NAME OF APPLICANT : 2. ADDRESS TO WHICH BIDDING FORMS ARE TO BE MAILED j 


3. ADDRESS OF MAIN BUSINESS OFFICE 


4. HOW LONG IN PRESENT BUSINESS 


o> | 


IF INCORPORATED, INDICATE IN WHICH STATE 





S. TYPE OF ORGANIZATION (Check one) 


_O INDIVIDUAL J PARTNERSHIP 0 CORPORATION 


7. NAMES OF OFFICERS, MEMBERS OR OWNERS OF CONCERN, PARTNERSHIP, 
(A) PRESIDENT 








a +—____ — 
(C) SECRETARY (D) TREASURER 








(© OWNERS OR PARTNERS 


8. AFFILIATED CONCERNS (Name, location, and in detail, controlling interest in each) 





9. PERSONS OR CONCERNS AUTHORIZED TO SIGN BIDS AND CONTRACTS IN YOUR NAME (/f agent, s0 specify) 





NAME | OFFICIAL CAPACITY 


reese _ ee 


steal fe 7 ——— — 





sent 1 — 


10. PERSONS TO CONTACT ON MATTERS CONCERNING BIDS AND CONTRACTS (If agent, #0 specify) 








AME | OFFICIAL CAPACITY 


~ os en - - + ——$—$ 


“11. INDICATE CLASSES OF EQUIPMENT, SUPPLIES, MATERIAL, AND/OR SERVICES ON WHICH You DESIRE TO BID (Use attached list, if any) 





i) Check If Interested In export business 





12 CATEGORY (See definitions on the reverse of this form and check below the category which applies to the applicant) 





LJ (A) MANUFACTURER OR PRODUCER Cj (C) REGULAR DEALER (Type 2) 
= 
) REGULAR DEALER (Type /) CO) (©) SERVICE ESTABLISHMENT i ae 
14, FLOOR SPACE (Square feet) | 1S. NET WORTH 








_neenees aecieeien mal eins pases 
MANUFACTURING | WAREHOUSE DATE AMOUNT 











17. 1 certify that the information supplied herein (including all 
pages attached) is correct and that neither the applicant 
nor any person (or concern) in any connection with the 
applicant as a principal or officer, so far as is known, is now 
debarred or otherwise declared ineligible by any agency of the 
Federal Government from bidding for furnishing materials, 
supplies or services to the Government or any agency thereof. 


SIGNATURE OF PERSON AUTHORIZED TO SIGN THIS APPLICATION 


NAME AND TITLE OF PERSON SIGNING (Please type or print) 





10—€7416-1 
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INFORMATION AND INSTRUCTIONS 


Persons or concerns wishing to be added to a particular agency’s bidder’s mailing list for supplies 
or services shall file this properly completed and certified Bidder’s Mailing List Application, together 
with such other lists as may be attached to the application form, with each procurement office of 
the Federal agency with which they desire to do business. The application shall be submitted 
and signed by the principal as distinguished from an agent, however constituted. 


After placement on the bidder’s mailing list of an agency, a supplier’s failure to respond (sub- 
mission of bid, or notice in writing that you are unable to bid on that particular trans- 
action but wish to remain on the active bidder’s mailing list for that particular item) 
to Invitations for Bids will be understood by the agency to indicate lack of interest and concurrence 
in the removal of the supplier’s name from the purchasing activity’s bidder’s mailing list for the 
items concerned. 


CATEGORY DEFINITIONS 
(See Item No. 12) 


A. MANUFACTURER OR PRODUCER means a person (or concern) owning, operating, or 
maintaining a factory or establishment that produces, on the premises, the materials, supplies, 
articles, or equipment of the general character of those listed in item No. 11. 


B. REGULAR DEALER (Type 1) means a person (or concern) who owns, operates, or main- 
tains a store, warehouse, or other establishment in which the materials, supplies, articles, 
or equipment of the general character listed in item No. 11 are bought, kept in stock, and sold 
to the public in the usual course of business. 


C. REGULAR DEALER (Type 2) in the case of supplies of particular kinds (at present, petro- 
leum, lumber and timber products, coal, machine tools, raw cotton, green coffee, 
or hay, grain, feed, and straw) “REGULAR DEALER” means a person (or concern) satis- 
fying the requirements of article 101 (b) of the regulations, as amended from time to time, 
prescribed by the Secretary of Labor under the Walsh-Healey Public Contracts Act (41 U.S. 
Code 35-45). 


D. SERVICE ESTABLISHMENT means a concern (or person) which owns, operates, or main- 
tains any type of business which is principally engaged in the furnishing of nonpersonal serv- 
ices, such as (but not limited to) repairing, cleaning, redecorating, or rental of personal 
property, including the furnishing of necessary repair parts or other supplies as part of the 
services performed. 


Mr. Rrentman. That isall I have. 

Mr. Yarrs. Mr. Floete, there seems to be one example shaping up as 
the classic example in these hearings, and that is with respect to the 
petroleum industry in the case of Premier Petroleum Co. and some 
of the other petroleum companies. 

Premier has been denied a certificate as small business. There are 
other petroleum companies which have been granted a certificate as 
small business and, therefore, have been placed in a position to bid on 
set-asides of the jet fuel for the military. 

The allegation has been made by the Premier Co. that it and its 
affiliate, its parent organization, City Products, together have less 
than half the assets, less than half the sales, less than half the business 
that is being done by some of those who have been granted the certifi- 
cates, 

The test that has been applied has been exclusively that of the em- 
ployees; namely, 1,000. If these facts are true, if these allegations 
are true, would you think that the numbers of employees in that 
example should be the sole test ? 
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Mr. Frorre. I fundamentally don’t think that that is the proper 
test or is the best test. 

Mr. Yares. You mean numbers of employees ? 

Mr. Frorre. Yes; I just don’t believe that is the right way. That 
goes for whatever business it is. 

Mr. Yates. Then you go back to your page No. 6. You think you 
should consider as well the net working capital, the total dollar volume 
and other similar measures to be employed ? 

Mr. Fiorrr. Yes; and I think primarily the dollar volume of busi- 
ness, the sales. 

Mr. Yares. I take it from your answer that you are opposed to the 
proposed definition which seeks to maintain the number of employees 
as the sole test, except in certain specified instances ? 

Mr. Fuoere. I think for the— 

Mr. Yates. Such an instance being present in the petroleum in- 
dustry, where in addition to the number of employees standard, the 
additional standard of 30,000 barrels refined per day is also used. 

Mr. Frorre. I really am not familiar with this case, so I don’t feel I 
am qualified to talk about it specifically. 

Mr. Yates. All right, I won’t press you on that, but I do take from 
your answer that you still adhere to the standards that are set forth 
on page 6 rather than those that are proposed in the new commodity 
definition. 

Mr. Frorre. Yes, that is right. 

Mr. Mutter. Mr. Floete, if you do not have the information avail- 
able in answering these questions, I will ask you to please supply it to 
us for the record. It doesnt have to be precise. It can be an estimate. 

We would like to know how many categories of items the United 
States Government buys through aia al Services Administration. 
Then we would also like to know the number of different items that are 
bought by GSA for the Government and then, perhaps, you can tell us 
the number of different industries that would comprise or would sup- 
ply the items that you purchase or the services you contract for and 
that are bought by you for the Government, by GSA for the Govern- 
ment. 

Would you supply that information to us? 

Mr. Forte. As to categories, what will be our guideline, the SBA 
definition by industries and products? 

Mr. Mutter. Your agency has never sought to make such a divi- 
sion ? 

Mr. Froete. No, sir; and I wondered how you wanted these statis- 
tics submitted. 

Mr. Yates. Will the gentleman yield at that point ? 

Mr. Mutter. Yes. 

Mr. Yates. The last time you and I were together, we talked about 
amending the definition in the aluminum contract and in the Freeport 
Sulphur contract to provide for allocations to small business. 

Mr. Fioetre. That is right. 

Mr. Yates. Are you bound to follow the Small Business Adminis- 
tration definition in connection with such amendments, assuming that 
we can get them, or can you make your own determination for purposes 
of that contract, for purposes of those contracts on the basis of the 
ideas that are contained in your statement today ¢ 
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Mr. Froere. All of those are large businesses, every one of them. 

Mr. Yares. Aluminum companies themselves—-I am thinking of the 
paragraph that pertains to the nonintegrated producers. 

Mr. Frortr. Yes, I know. 

Mr. Yarrs. Insofar as protecting the rights of small business is con- 
cerned, that paragraph would be the paragraph that does, would it not, 
and in our last discussion we thought that that should be defined to 
include a definition of small business only ? 

Mr. Friorrr. Yes; but the Government wouldn’t be involved in a 
sale there. The sale would be made by the aluminum companies or 
Freeport Sulphur. 

Mr. Yares. That is right. 

Mr. Fiorre. So it is a different situation than the one we are talk- 
ing about. 

Mr. Yares. Then there would come up the determination as to 
whether or not the sales— 

Mr. Frorre. We would have to adopt whatever the existing cri- 
teria that the Small Business Administration had determined to be 
proper. 

Mr. Yates. For? 

Mr. Fiorre. For the small-business users. 

Mr. Yarrs. In those contracts ¢ 

Mr. Frorre. Yes; that is what we would propose to do. 

Mr. Yarrs. In the aluminum contracts ¢ 

Mr. Frorrr. We have discussed the matter, Mr. Yates, with Mr. 
Williams, of Freeport Sulphur, and we are working out an agree- 
ment that will do just that. 

Now as to the aluminum companies, we have written each of them 
and we have had a reply from two of them, indicating that they 
are willing to discuss it, but saying that it presents some pretty tough 
problems and we have not = discussed it with the aluminum com- 
hoe are doing so shortly 

. YATES. Hi: ave you an opinion as to whether or not the definition 
th: at now prevails w ill protect the rights of small-business firms who 
might need aluminum and who might need nickel in times of short- 
age? Inasmuch as you say you are bound by it, would the present 
definition 

Mr. Frorre. It is the only measure we have, you see. We have got 
to make a separate amendment to those contracts, and I don’t know 
any other measure to use than the existing SBA regulations. 

Mr. Yares. ge we proceed with these hearings, we encounter more 
and more situations and the importance of the definition really stands 
out. 

It becomes very, very important, because I would assume that most 
of the contracts made by GSA, not all of them, have to take cogni- 
zince of the mandate of the law to protect the interest of small 
bus siness 

I would assume that other Government agencies would have to do 

» as well, so this definition becomes of very great importance. 

That is all. 

Mr. Frorrre. I would like to say that in my discussions with Mr. 
Barnes on this subject, he has been always openminded and is, I am 
sure, seeking and searching for the best definition he can get. He and 
I have discussed it very frankly. 
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Mr. Yates. You haven’t been very persuasive, though; have you? 

Mr. Mutrer. I don’t think we ought to put it that way. Let us put 
it that his persuasion hasn’t had the effect he desires. 

Mr. Frorere. After all, the last time was only last week, so there 
couldn’t have been action yet. 

Mr. Mutter. Mr. Floete, to return to the matter of the information 
I asked for before, suppose we leave those questions on the record 
as they are and your Mr. Bean can get together with Mr. Dalmas and 
Mr. Maness and I think between them they can work out the answers 
to the question. 

Mr. Froere. All right. 

(‘The letter referred to will be found in the appendix, p. 298.) 

Mr. Mutter. I am not trying to evade giving you a precise answer 
to your question about the information we are seeking, but that will 
be more expeditious because we have to recess in a moment. I am 
sorry to announce that we have permission to sit only while the 
House is in general debate, and as of this moment, the House is under 
the 5-minute rule on the Defense appropriation bill, so we will have 
to recess. 

I am sorry that we can’t hear any other witnesses today. I am sorry 
that we have ine onvenienced Mr. Barnes and his staff again. 

We will meet sometime next week, but we will not know the date 
until we meet in executive session tomorrow. This subcommittee 
meets in executive session tomorrow morning at which time we will 
decide on the date or dates and we will advise all and sundry 
accordingly. 

At this time the committee will stand in recess. 

(Whereupon, at 2:45 p. m., the subeommittee adjourned. ) 
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DEFINITION OF “SMALL BUSINESS” 


TUESDAY, JUNE 10, 1958 


House oF REPRESENTATIVES, 
SuscoMMITTEE No. 2 
ON GOVERNMENT PROCUREMENT, 
DisposaL, AND LOAN ACTIVITIES 
OF THE SELECT COMMITTEE ON SMALL BusIngss, 
Washington, D.C. 


The subcommittee met, pursuant to call, at 2: 20 p. m., in room 1301, 
New House Office Building, Washington, D. C., Hon. Abraham J. 
Multer (chairman of the subcommittee) presiding. 

Present: Representatives Multer, Yates, and Rieh]man. 

Also present: Irving Maness, subcommittee counsel; K. C. Black- 
burn, research analyst, and Victor P. Dalmas, adviser to minority 
members. 

Mr. Mutter. The committee will be in order. 

We will resume the hearings by Subcommittee No. 2 of the House 
Small Business Committee on the subject of definition of “small 
business.” 

We are very happy to have with us as our first witness today the 
very distinguished gentleman from California, Hon. James Roosevelt. 

You may read your statement or summarize it, as you please. 


STATEMENT OF HON. JAMES ROOSEVELT, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Roosrvert. Thank you, Mr. Chairman and members of the 
subcommittee. 

I have a fairly brief statement and if it is agreeable to the com- 
mittee, I would like to read it if I may. 

It is indeed an honor and a privilege for me to appear before this 
very fine subcommittee. 

If the desire to help small business is a real one, then the necessity 
for finding a true definition of smal] business is indeed important. 
I know from my own activity on the House Small Business Com- 
mittee that this subcommittee, under your very able chairmanship, 
Mr. Chairman, has attempted on more than one occasion to find a true 
definition for small business. 

[ joined with the subcommittee when it issued House Report No. 
2964, 84th Congress, 2d session, in which it so ably demonstrated what 
the historical background and congressional intent were in connec- 
tion with the establishment of a definition of small business. 
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In that report the subcommittee reviewed the historical background, 
and the congressional intent in connection with the establishment of 
this definition. 

Congress has said time after time that the so-called 500 rule is to be 
abandoned and a more realistic practical ‘definition based on industry 
classification is to be developed. Congress has, I believe, no desire to 
formulate a rigid definition of small business, but Congress does 
believe, and I believe still maintain that belief today, that the concept 
must remain flexible and adaptable to the peculiar situations in which 
a definition may be required. 

Recently along with the issuance of the new propost dl definition for 
procurement based on a commodity-by-commodity standard, the Ad- 
ministrator of the SBA issued a special definition for the oil-refining 
industry which was issued after a hearing in which the industry was 
invited to participate. This oil definition I believe is really special 
in that it has established, by the Administrator, for the first time, a 
definition for a particular industry subsequent to a hearing to which 
the industry was invited, and did participate. 

Originally, the Administrator proposed a definition of 500 employees 
and 20,000 barrels per day. Subsequent to the hearing, the issued 
definition called for 1,000 employees and 30,000 barrels per day. 

Mr. Chairman, I am delighted with the precedent established by the 
Administrator. However, I am sincerely unhappy with the result. 
For (1) the number of employees has again emerged as the important 
criteria and (2) the number of barrels produced per day does not take 
care of those independents who are still competing with the majors 
in the oil business. 

It is well known that of the 170-and-odd oil-refining companies, 
approximately 20 of them, the so-called majors, process more than 85 
percent of all the crude oil processed in the United States, which leaves 
over 150 firms in the remaining 15-percent bracket. 

It is conceivable that the breakoff point could be established in a 
definition in this industry to provide that 150 firms would be classified 
as small, doing 15 percent of the business, and that the 20 firms would 
be classified as large, those doing 85 percent of the business. 

It is my understé ‘anding that the number of employees does not play 
an important role in this particular branch of the oil industry. I know 
that the Department of Defense, the Small Business Administration, 
and the General Services Administration have indicated the numerous 
problems involved in the set-asides in small-business procurement and 
the thousands of daily procurements which occur in the Department 
of Defense purchasing. Yet this is not true in the jet fuel set-asides, 
for there are only 2 or 3 procurements per year. Only the 170 firms 
produce the jet fuels at a maximum. The evaluation of the bids are 
made in Washington. 

It is ge nerally a a long and complex time-cons\ nang evaluation, and 
therefore, the set-asides are all indicated in Washington, too. 

If there is any one industry in which all the criteria set forth in 
the Small Business Act could be utilized, if there is any one area 
where number of employees would not have to be utilized, if there 
is any one area in which congression: al intent could easily be followed, 
if there is any one area in which the precedent for an industry-by- 
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industry definition could be established, that industry is the oil refin- 
ing industry. 

This is true because the number of firms is limited, the number of 
procurements is limited, the history, background, and financial ability 
of each and every firm is known. 

The evaluation of bids is made in a central place in Washington, 
D. C. The set-asides are all indicated in Washington and the Ad- 
ministrator of the SBA himself has recognized this factor by the 
establishment of the special definition. 

In this industry we have a clear-cut division between large and 
small. This breakoff point is based on the number of barrels refined 
per day. I would therefore suggest that the Administrator of the 
Small Business Administration follow the congressional intent in 
establishing a definition in this industry which would clearly permit 
the small independents in the oil industry to benefit in the set-asides. 

Even in those instances where the problem of affiliation is involved, 
individual certificates could be issued which would protect and pre- 
vent big business from encroaching on or competing improperly with 
small business. The statistics and the information on oil refining 
are so well defined that I for one can visualize no serious problem 
in this connection. I understand that the committee is in receipt of 
a series of communications from Mr. Roland V. Rodman, president 
of the Anderson-Prichard Oil Corp. wherein the problems of the 
industry, of the independent and small companies in competition 
with the major oil companies who do 85 percent of this business are 
developed in detail, and I believe, Mr. Chairman, that this infor- 
mation and these communications have been or will be made a part 
of the record. 

If not, I have a complete list of these communications and would 
gladly submit them for inclusion in the record. 

Mr. Chairman, it seems to me, and I would like to interpolate here, 
that I have of course stuck to one industry, the oil refining industry, 
because that is one with which I am most familiar, due to the work of 
the subeommittee No. 5. 

Ifowever, in looking over certain other industries, particularly in 
basic metals, in electronics, in steel, in industries of that kind, where 
fain it is easy to divide the big from the small, the big on the basis 
f their total percentage of their part in the overall picture of the 
industry, it seems to me that by going industry by industry, that the 
SBA could follow this same general principle of taking a percentage 
figure and find itself at the end with an easily definable definition for 
that industry which would separate the large from the small and 
protect small business, and I would certainly urge that this committee 
try to get the SBA to make the same kind or follow the same kind of 
procedure in these other industries as is so clearly possible in the oil- 
refining industry. 

Thank you very much, Mr. Chairman and members of the com- 
mittee. 

Mr. Muurer. Thank you, Mr. Roosevelt. You have made a very 
fine statement which I am sure will be very helpful to us. I think 
that the committee hearings that you conducted as chairman of 
Subcommittee No. 5, undoubtedly have indicated the importance of 
having the type of definition that you have indicated as called for both 
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by congressional intent and by the statute which this committee has 
been so anxious to have promulgated. 

In accordance with your suggestion, we will make a part of this 
record, if there is no objection, the letter from Anderson-Prichard 
Oil Corp. dated May 27, 1958, and addressed to me as chairman of ' 
this subcommittee, together with the attachments and enclosures in 
that letter, and the letter of the same company dated June 2, 1958, 
addressed to me together with the enclosures and tabulations that are 
referred to in that letter. 

These documents have already been made available to the members 
of the subcommittee in advance of the hearing. 

(The documents referred to are as follows:) 


ANDERSON-PRICHARD OIL CorP., 
Oklahoma City, Okla., May 27, 1958. 
Hon. AnRAHAM J. MULTER, 
Chairman, Subcommittee No. 2, 
House Select Committee on Small Business, 
Washington, D. C. 

Dear Mr. Mutter: On December 31, 1957, Mr. Wendell B. Barnes forwarded 
to us, along with others, a telegram in words and figures shown on the attachment 
hereto. Thereupon, I filed with him statement under date of January 6, 1958, 
a copy of which I am herewith enclosing to you. Subsequent thereto on Febru- 
ary 25, Mr. Barnes held open hearings in Washington and redefined a small- 
business concern in the petroleum refining industry. His redefinition was 
issued on April 15, 1958. 

In Mr. Barnes’ finding he recognized the fact that in the petroleum industry 
we have only 2 basic, separate groups—one being the so-called independent 
firms, of which there are some 147, and the other the so-called major companies, 
numbering about 21 and who process more than 85 percent of all of the crude oil 
processed in the United States. 

It is our contention that the Small Business Administration should not arbi- 
trarily make a new classification of refiners. Competition and growth over a 
period of 2 or 3 generations have given a natural dividing line between small 
and large business in the industry; and if we carry out the intent of section 202 
of the Small Business Act, to insure competition and the preservation and expan- 
sion of such competition, not only to the economic well-being but to the security 
of the Nation, it can only be done by encouraging and developing the potential 
capacity of small business. 

Congress has likewise said that the Government should aid, counsel, assist, and 
protect insofar as is possible the interests of small-business concerns in order 
to preserve free competitive enterprise, and to insure that a fair proportion of 
the total purchases and contracts for supplies and services for the Government 
be placed with small-business enterprises, and to maintain and strengthen the 
overall economy of the Nation. The act also declares that a small business 
“is one which is independently owned and operated and not dominant in its field 
of operation.” 

Mr. Barnes, under date of April 15, 1958, defined a small-business concern 
in the petroleum refining industry as one independently owned, not dominant 
in its field of operation, which together with its affiliates employs not more 
than 1,000 persons, and does not have more than 30,000 barrels-per-day capacity 
from owned and leased facilities. This definition is, in my judgment, erroneous 
in two respects: 

(1) If the number of employees is to be limited, those employees should be 
limited to persons “engaged in the gathering, refining and marketing of crude 
petroleum or its products.” We have some small refineries, in some instances 
only processing a few thousand barrels of oil per day, who are owned by com- 
panies engaged in various other enterprises, with the result that the total num- 
ber of employees is in excess of 1,000 and yet most of the employees have nothing 
to do with enabling such refiners to meet competition. Surely the 1,000 en- 
ployee limitation should not be applicable in such an instance, and such a re- 
finer should be classified as a small business unless it was dominant in its field 
of operation as to some other business that it might be engaged in. 
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(2) The second limitation is a total of 30,000 barrels-per-day of capacity from 
owned and leased facilities. It is my judgment that a single plant in the 30,000 
barrels-per-day capacity is pretty well competitive, even with the larger plants. 
The trouble is that some refiners have 2 or 3 small plants whose total capacity 
is 30,000 barrels even though they have no single plant with a 30,000-barrel 
capacity. If the 30,000-barrel capacity is to be used, it only should be applica- 
ble to refiners who have a plant with a capacity in excess of 30,000 barrels 
per day. 

In other words, petroleum refining as small business for Government procure- 
ment and other purposes shall be deemed as those companies who for any pre- 
ceding calendar year have not processed through any individual plant in excess 
of 30,000 barrels of crude oil per day, and to have less than 1,000 employees 
engaged in gathering, refining and marketing of such crude petroleum and its 
products. 

This statement is consistent with my letter of January 6, 1958. I think, 
however, with the high concentration of refining in so few hands that if it is 
the will of Congress that competition be maintained, that it would be better to 
simply declare the companies recognized as major companies to be ineligible 
to be classified as a small business, and let it go at that. We would then be 
following the natural classification that already exists between the two groups. 

If you are of the opinion that I could be of service to your committee, I 
would be happy to appear for further oral discussion. 

Very truly yours, 
ROLAND VY. RopMAN, President. 


SMALL BUSINESS ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 
Washington, D. 0., December 31, 1957. 
ROLAND V. RopMAN, 
President, Anderson-Prichard Oil Corp., 
Liberty Bank Building, Oklahoma City: 

The small-business certificate heretofore issued to your company is hereby 
extended in effect until March 31, 1958, unless sooner revoked. It is intended 
prior to that time to adopt a new definition defining petroleum refineries as 
small business for Government procurement and other purposes as companies 
which, together with affiliates, have less than 500 employees and less than 20,000 
barrels-per-day capacity from owned or leased facilities. Amyone affected 
thereby may present arguments for this or other definitions in writing, addressed 
to the Administrator, before January 20, 1958. 

Verbal argument not necessary, but limited oral statement permitted later, 
if request accompanies filing. 

WENDELL B. BARNES, Administrator. 


ANDERSON-PRICHARD OIL CoORP., 
Oklahoma City, Okla., January 6, 1958. 
Mr. WENDELL B. BARNES, 
Administrator, Small Business Administration, 
Washington, D.C. 

DreAR Mr. BARNES: I was shocked to receive your telegram of December 31, 
1957, advising that between now and March 31, 1958, you plan to adopt a new 
definition defining petroleum refineries as small business for Government pro- 
curement as being those companies which, together with affiliates, have less 
than 500 employees and less than 20,000 barrels per day of capacity from owned 
or leased facilities. 

Such a change in definition is, in my judgment, unrealistic and impractical. 
It could only have been inspired (I) by pressure upon the Small Business Ad- 
ministration from the larger integrated oil companies desiring to further sup- 
press and eliminate competition; or (II) by failure of the Small Business 
Administration to distinguish properly as to which companies are dominant in 
the field of operation in the refining industry as intended by law; and/or (IIT) 
failure of the administration to appreciate the importance of a wide distribu 
tion of small refining units in the interests of national defense; and/or (IV) 
a disregard of congressional policy with regard to small business as declared 
by section 202 of the Small Business Act. 

I beg your indulgence for discussion of the four principles stated and for 
a realistic redefinition of small business that will carry out the intent of Con- 
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gress and preserve competition as between the segments of the industry. I 
shall discuss them in the order above set out. 

I. Adoption of a 20,000-barrel throughput and a 500-employee limit would has- 
ten the already speedy concentration of too much power in too few hands and expe- 
dite the elimination of the independent segment of the refining industry. The 
independent refining industry was developed as a matter of necessity. It ac- 
companied the finding of crude oil in a large number of areas. As this crude 
oil was being found by many, many people, they soon found that there were 
relatively few persons engaged in refining and marketing; and the refiners and 
marketers, principally the larger companies, were not interested in buying 
the crude oil found by the independents, but were interested in processing their 
own oil. As a result of this, it was natural that large numbers of producers 
should construct small refineries in order to procure a market for their crude 
oil. 

In those days, the art of refining was principally one of straight distillation 
and the cost of constructing a refinery to produce low-grade fuels, wholly ade- 
quate for the market at that time, was relatively small. 

In the 1930’s, thermal cracking replaced straight distillation and the cost 
of building refineries advanced, but not to a point that made the construction 
prohibitive. This was also followed by the adoption of proration and conserva- 
tion laws requiring the ratable take of crude oil when drawn from a common 
source of supply. Hence, most of the pressure to build refineries as a matter 
of self-preservation was eliminated and many, many of the so-called teapot 
plants were dismantled. 

The next evolution came with the advent of catalytic cracking, catalytic 
reforming, and alkylation. This came in the late 1940’s and has continued 
down to this date. 

The large major companies have pursued a policy of producing gasoline of 
higher and higher quality, usually beyond the needs of the motoring public, and 
to stay in the octane race the independent has been forced to consider tremen- 
dous expenditures. 

However, the cost of materials and equipment and the increased cost of labor 
have caused many of the smaller plants to be shut down. The Wilcox Oil & 
Gas shut down its Bristow, Okla., refinery. The Johnson Oil & Refining Co. at 
Cleveland, Okla., is partially shut down. The Peppers Refining Co. and the 
Mercury Oil Refining Co. have shut down both of their plants in Oklahoma City. 
The Bay Petroleum Corp. shut down its plant at McPherson, Kans. The 
Bareco Refining Co. shut down its plant at Wichita, Kans. The Rock Island 
plant at Duncan, Okla., has been dismantled. 

Many other smail plants throughout the United States, unable to stay in the 
Octane race, have been dismantled but since the above are all in our immediate 
territory they come to mind most quickly. 

As the quality of gasoline was improved and tremendous expenditures became 
necessary to meet the quality, the independent realized that the price of gasoline 
was not being advanced a sufficient amount to pay for the additional cost. 
Hence, the few independents that have had the fortitude to procure money or 
credit sufficient to modernize their plants have substantially increased their 
capacity, hoping that a payback on the plant could be procured by processing a 
greater number of barrels at a reduced cost. This means that, although we lost 
a great many of the independent refiners, those who remained process at least 
part of the crude formerly being processed by the shutdown plants. 

However, a new era of marketing came. When the independent plants were 
numerous, independent jobbers selling unbranded or private branded merchan- 
dise were many; but the major companies have bought out many independent 
jobbers, and have offered price protection to the remaining jobbers on a basis 
that the independents cannot usually afford to meet. 

The major companies have, likewise, with their new-found profits (much of 
it from the importation of foreign crude oil), entered into great service station 
expansion programs. All of the large companies are very active in the construc- 
tion of new stations. These stations are palaces as compared to the stations 
formerly operated by the unbranded or private brand operators. The stations 
in metropolitan areas cost from $50,000 to $125,000 apiece, which means that 
independent filling station owners are unable to amass capital sufficient to 
compete with the large companies in station construction and appearance. 

Some of the major companies have departed from their established policies 
and many are now actiyely seeking unbranded and private brand business. 
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Most of the large cutrate operators are being supplied by major companies, and 
commercial accounts in many instances are being sold by the major companies 
at less than the independent refiner is willing to sell his product to an inde- 
pendent jobber. 

A combination of palatial outlets, price protection, and change in policy on the 
part of the larger companies has left little room within which an independent 
can operate. The independents are now being forced to build expensive stations 
and follow the general policies of their larger competitors in order to stay in 
business. How long they can continue is problematical, for we now have a situ- 
ation where the excess importation of foreign crude oil (brought in primarily 
by the larger companies) is separating the industry into two classes: The one 
group operating on low-cost imported crude oil, the other on high-cost domestic 
oil, but both selling in a common market at prices either influenced or wholly 
determined by low-cost foreign crude. Small business in the refining industry 
is pretty much a thing of the past. Few, if any, new companies will be formed 
in the future for the purpose of entering the independent refining business. 

The larger companies have appreciated the economy of high throughput, hence 
we have seen plants like Humble’s 282,000-barrel plant at Baytown, Tex., Mag- 
nolia’s 200,000-barrel plant at Beaumont, Tex., Shell’s 125,000-barrel plant at 
Houston, Sinclair’s 138,000-barrel plant at Houston, the Texas Co.’s 230,000- 
barrel plant at Port Arthur, Gulf’s 183,000-barrel plant at Philadelphia, Sun’s 
160,000-barrel plant at Marcus Hook, Atlantic’s 148,000-barrel plant at Philadel- 
phia, and Esso’s 168,000-barrel plant at Linden, N. J., develop. 

A considerable number of the smaller segments of the industry, to meet the 
cost factors created by the large plants above mentioned, have either been forced 
to go out of business or increase plant size beyond 20,000 barrels and employ 
more than 500 employees. The proposal that you have made would eliminate 
such companies as small business for Government procurement purposes, and 
would be of inestimable value to the major companies in their march toward 
complete domination. 

Il. What companies are dominant in the field of operation in the refining 
industry? The number of companies that are dominant in the refining industry 
are relatively few. With the great aggregation of capital amassed by the com- 
panies that are generally recognized as being the major companies in the industry, 
we have seen a continued concentration and control of all segments of the 
industry in relatively few hands. According to the 1955 Annual Survey of Manu- 
facturers by the Census Bureau of the United States Department of Commerce, 
only 36 companies had as many as 1,000 employees. During 1956, the year for 
which the last figures are currently available, the domestic industry ran to stills 
an average of 7,937,000 barrels of crude oil per day (see 20th Century Petroleum 
Statistics, 1957 edition, p. 39). It is interesting to determine by what companies 
the crude oil was run. The Oil Record published by Petroleum Industry Proj- 
ects, 1957 edition, page 295, gives the following information on crude runs to stills 
by certain companies usually recognized as being in the major company clas- 


sification: 


Company Barrels per day | Company Barrels per day 
Atlantic 205, 782 | Sinclair 437, 319 
Ashland : 124, 057 | Skelly 16, 258 
Carter (Jersey ) 23,100 | Socony Mobil 563, TOS 
Cities Service iochcaanilena 258, 300) Standard of California- 484, 505 
Continental 148, 398 | Standard (Indiana) --.----- 642, 348 
Esso (Jersey) 542, 000 | Standard (Ohio) ~........-- 140, 125 
Gulf i ky, ee a 259, 750 
Huinble (Jersey 8S percent) 261, 800 | Sunray Mid-Continent___- 106, 129 
RN I acc cac sslaces aiicaunin cto dcnalahants eT I os cies csots eames re 604, 768 
*hillips 5 : 244, 765 | Tidewater ~.....----...--- 187, 532 
Pure ; 151, 659 | Union Oil of California___~~- 167, 900 
Richfield_____-— 22 121, 527 | —_—— 
Shell ‘ 197, OOO | Total es __ 6, 815, 537 


In the above classification Humble, Bsso, and Carter, of course, should be 
considered as one company. Humble being owned 88 percent by New Jersey, and 
Carter and Esso being owned 100 percent by New Jersey. 

Thus it will be seen that 21 companies normally considered the major group 
processed 6,815,537 barrels per day out of the total 7,937,000 barrels that were 
processed, leaving 1,121,463 barrels per day processed by the so-called inde- 
pendents. It is interesting to determine the geographical distribution and the 
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number of plants involved in these independent operations. The Oil & Gas 
Journal for March 25, 1957, on page 171, gives the information, and if we ex- 
clude the companies above named the following tabulation results: 


Number | Number Crude Number | Number; Crude 

State of com- | of inde- | Capacity State of com- | ofinde- | capacity 

panies | pendent (barrels panies | pendent | (barrels 

plants per day) plants | per day) 
Alabama....- 3 3 8,950 || Nebraska 2 | 2 3, 100 
Arkansas... _--- 4 5 | 40,900 || New Mexico. . 4 6 25, 250 
California-__- 18 21 168, 480 || North Dakota.._--| 2 | 2 | 5, 900 
Colorado-..-- 4 5 22,800 |} Ohio... 1 | 1 |} 1, 500 
Florida. --- 1 1 | 2,000 || Oklahoma... 7 9 138, 075 
Illinois... _- - 6 6 | 89,600 || Pennsylvania-. 8 8 | 35, 150 
Indiana... ....- 5 5 | 38, 400 || Tennessee = 2 2 6, 100 
Kansas... ._- 9 10} 138,300 || Texas_- at 28 34} 365, 755 
Kentucky-.-.- 1 | 2 | 9, 000 | Utah... se 3 | 3 | 5, 365 
Louisiana-.- 9 8 29,435 || West Virginia.-.... 2 2 6, 671 
Michigan 10 13 129, 650 || Wisconsin. -_- 2 | 13, 500 
Minnesota. os 2 3 | 26,000 |} Wyoming... | 7 | 7 38, 565 
Mississippi. .--- 2 | 2} 10,700 | |__| 
Montana........-- | 5 | 4) 23,015 Total.......- | 147 | 166 | 1, 383, 061 


The above figures show that the so-called independents in the States above 
named have 166 plants with a total capacity of 1,383,061 barrels per day, or an 
average plant size of 8,332 barrels per day. Since only 1,121,463 barrels per day 
were processed by the classified independents during 1956, it is demonstrated 
that their plants were operating at about 80 percent of capacity. We therefore 
see that the 166 plants were processing an average of 8,332 barrels per day, and 
that the 147 companies averaged 9,408 barrels per day. 

The Small Busines Act provides that such a concern is “one which is inde- 
pendently owned and operated and not dominant in its field of operation.” If 
we are to carry the intent and spirit of the act, it cannot be said that 147 com- 
panies who are processing only 13.86 percent of the crude oil processed in this 
country through plants having an average daily capacity of 8,332 barrels per day 
can be classified as dominate in their field of operation when we consider that 
these plants are owned and operated by 147 separate, independent companies 
with the wide geographical location indicated by the above chart. Such an 
analysis gives a clear answer to the question of what companies are dominant 
in the refining industry. 

III. The importance of independent refining units from a standpoint of National 
defense: National defense and the general well-being of the independent seg- 
ment of the oil industry is one reason why the Small Business Administration 
must be vitally interested in the preservation thereof. The 21 larger companies 
above set forth have generally concentrated their big units either on the Atlantic 
seaboard or on the Texas gulf coast, and they are concentrated so closely together 
that an atomic disaster for one might mean an atomic disaster for all. There is 
little safety in plants whose capacity runs from 150,000 to 282,000 barrels per 
day. 

In time of war, the civilian population of the country is as important to the 
success of the war as the military. Security demands that we have a wide 
dispersal of plant facilities and be able to supply both the military and civilian 
needs of petroleum products. 

In the 147 companies operating 166 plants mentioned above, we find the kind 
and type of security most essential to our needs. Recognition should be made of 
that fact and every legitimate effort should be extended for the preservation of 
each of those units, purely on a national self-interest basis. 

IV. We canot by the adoption of the 20,000 barrel Thruput limitation and 
500 employee limit comply with the declared purpose of the Small Business Act. 
Section 202 of the Small Business Act says: “The essence of the American 
economic system of private enterprise is free competition. Only through full 
and free competition can free markets, free entry into business, and opportuni- 
ties for the expression and growth of personal initiative and individual judgment 
be assured. The preservation and expansion of such competition is basic not only 
to the economic well-being but to the security of this Nation. Such security and 
well-being cannot be realized unless the actual and potential capacity of small 
business is encouraged and developed. 
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“It is the declared policy of the Congress that the Government should aid, 
counsel, assist, and protect insofar as is possible the interests of small business 
concerns in order to preserve free competitive enterprise, to insure that a fair 
proportion of the total purchases and contracts for suplies and services for the 
Government be placed with small business enterprises, and to maintain and 
strengthen the overall economy of the Nation,’’ The Small Business Act also 
provides that such a concern is “* * * one which is independently owned and 
operated and not dominant in its field of operation.” 

The proposal that is now made to arbitrarily fix a limit based upon employees 
and refinery throughput is unrealistic because it does not protect the interest 
of small business; it does not tend to preserve free, competitive enterprise; it 
does not insure that a fair proportion of the total purchases be placed with small- 
business enterprises; it does not maintain or strengthen the overall economy of 
the Nation, and it would become oppressive to the independently owned and 
operated companies which are not dominant in their field of operation. It would 
be difficult to imagine a clearer disregard of the intent of Congress. 

However, I am conscious that having been a critic of the proposed regulation, 
I should make an alternative proposal that would be fair to the independent 
segment of the industry and one that could be supported with logic consistent 
with the declared purposes of Congress above referred to. I, therefore, offer the 
following proposal, to wit: 

Petroleum refining as small business for Government procurement and other 
purposes shall be defined as those companies who for any preceding calendar 
year have not processed through any individual plant in excess of 30,000 barrels 
of crude oil per day, and who have less than 1,000 employees engaged in the 
gathering, refining, and marketing of such crude petroleum and its products. 

The above suggestion is made because many of the smaller companies, in order 
to stay competitive with the larger companies, have found that units in the 
neighborhood of 25,000 barrels per day were necessary from an economic stand- 
point, and it is felt that the size of the unit is more important than the number 
of barrels that a company may process through several plants, for it is the 
divisor procured by increased throughput that is the enabling factor in meeting 
competition. 

The proposal, likewise, limits the employees to those who are actually engaged 
in gathering, refining, and marketing crude oil and its products. That is because 
other employees have no bearing on the business of refining. It is well known 
that certain natural-gas companies operate small refineries. National security 
demands that these refineries be kept open. The employees engaged in the gath- 
ering, transportation, and sale of natural gas have nothing to do with the 
economics of the refinery operation. Other companies may be engaged in the 
processing of uranium ore or contract drilling, but, surely, the employees engaged 
in either of these enterprises are not material to the refining operation. 

There are other illustrations that could be given, but these should suffice for, 
as far as the spirit of the Small Business Act is concerned, it is only the persons 
engaged in gathering, refining, and the marketing of crude oil and its products 
that are material to the refining segments of the industry. 

If the above plan were adopted, all of the independent plants and companies 
in the United States could share in the set-aside Government business except 
seven. These 7 are excluded from the formula only because their throughputs 
on an individual-plant basis run from 34,000 barrels per day to 63,000 barrels per 
day. These plants are large enough to hold their own on a competitive basis, 
and, in some instances, plant throughput is higher than the lowest throughput 
listed by the major companies named herein. While it is unfortunate, it is, 
nonetheless, true that it would be illogical to list them with the small-business 
group. 

If the above formula were adopted, it would reduce the so-called independent 
refining capacity by 316,900 barrels per day, and would leave the independent 
refining segment with a capacity of 1,066,161 barrels per day. If we assume that 
it is operating at SO percent capacity, it would mean that a total refining through- 
put in 1956 owned by the independents qualified to do business under the Small 
Business Act would have been 852,928 barrels per day, or 10.75 percent of the 
total production. Relating it back to companies, it would mean that the 10.75 
percent would be shared by 140 companies and the materials sharing the market 
would be produced in 159 plants. 

The Small Business Administration has relatively few, simple questions to 
ask itself as to whether or not such a program should be adopted, namely : Would 
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such a program give any advantage to any company dominant in its field of opera- 
tion? Would such a program protect the possible interests of small business? 
Would such a program preserve free, competitive enterprise? Would such a 
program insure that a fair proportion of the total purchases on Government con- 
tracts be placed with small-business enterprises? Would such a program 
strengthen the overall economy of the Nation? 

There was a time when the proposal herein made might have been considered 
too liberal. That day is long since passed. Competition has forced a reappraisal 
as to size on independent companies, and the 140 companies processing roughly 
10 percent of the crude are certainly entitled to a small-business classification 
when we consider that 90 percent of the crude being processed is being processed 
by 21 companies. 

Respectfully submitted. 

ROLAND V. RODMAN, President. 


ANDERSON-PRICHARD OIL Corp., 
Oklahoma City, Okla., June 2, 1958. 
Hon, ABRAHAM J. MULTER, 
Chairman, Subcommittee No. 2, 
House Select Committee on Small Business, 
Washington, D. C. 

Dear Mr. Mutter: I have just completed a study of the refinery operating 
capacity for the United States for the preceding 10 years. In this study, I have 
classified the so-called major and independent companies. I have put them in 
the class that they normally fall, and are generally recognized, in the industry. 

I think it would have been well for Mr. Barnes to have recognized the normal 
classification that the majors and independents fall in for the purpose of the Small 
Business Administration. That is especially true if we are to preserve the inde- 
pendent segment of the industry in the interest of maintaining fair competition 
and sound economic growth. 

From the enclosed summary, you will see that the average size of the major 
company plant is 60,000 barrels per day, while the average size of the inde- 
pendent plant is 9,300 barrels per day. 

You will also notice that the independents have suffered a loss, percentagewise, 
equal to about 180,000 barrels of crude per day, based on plant capacity. How- 
ever, since the major companies operate their plants at a higher percentage of 
their capacity, the loss is even greater. 

I am, likewise, sure that you will be interested in the mortality rate as re- 
flected by the enclosed figures. During the last 10 years, the number of plants 
operated by the major companies has been reduced by 10, while the number 
operated by the independents has been reduced by 59. No major companies 
have been eliminated, but during that period 133 independent plants or com- 
panies have been eliminated, but certain other small plants have replaced a 
sufficient number to reduce the net loss. 

With conditions as they are, and with the low-cost, imported crude being 
brought into this country and vesting a definite economic advantage in a handful 
of major companies, the mortality rate on the independents will, no doubt, be 
higher in the future. 

I am sorry that I did not have these figures prepared at the time I appeared 
before Mr. Barnes, for, with them, he might have arrived at a different 
conclusion. 

Very truly yours, 
RoL_aAND V. RopMAN, President. 
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Mr. Mutrer. Does that complete your statement, Congressman 
Roosevelt ? 

Mr. Roosrvetr. Yes, Mr. Chairman. 

Mr. Mutter. Mr. Riehlman. 

Mr. Rientman. I have no particular questions to ask of the dis- 
tinguished member of our committee. I would like to say this: That 
I concur, generally, in what he is trying to arrive at. I think the 
committee feels the same. We do not want to continue the question of 
deciding on what a small business is just on the number of employees 
they have. I do think the realistic approach will be through industry 
by industry. 

I know that I speak for our minority staff member, Mr. Dalmas, 
and I, who have discussed this at length just recently. We have gone 
over this problem of what time it will take or the element of time in- 
volved in trying to establish that, and it does not seem as though it 
isaneasy job. I think you have aptly pointed out that there is a small 
percentage of the small operators, particularly in the oil industry, that 
are involved in this. They could be classified, unless there is some 
question of affiliation that might lead us to believe that there are 
other reasons why they should not be included in the opportunity to 
bid. 

We are all interested in it. I think that the Administrator, Mr. 
Barnes, is interested in it, but I do not think we have yet come up with 
the realistic approach that I hope we can. I think we will have to take 
into consideration—we can never eliminate entirely—the 500 figure. 
We will probably have to use some number of employees some of the 
time, but not let that be the deciding factors in what a small business 
is. I think the statement was fine, Mr. Roosevelt, and that is all I 
have. 

Mr. Muurer. Mr. Yates. 

Mr. Yares. I concur in the comments that you have made, Mr, 
Chairman, and in those that Mr. Riehlman has made. It is an excel- 
lent statement, and I want tocommend Mr. Roosevelt for having given 
the committee the advantages of his thinking on this problem, 

Mr. Muurer. Mr. Roose velt, I wonder whether or not, from the 
testimon Vy you have alre: acy heard on the subject, you can give us any 
idea as to what should be written into the definition as to the oil in- 
dustry. Can we approach it by taking the so-called major companies 
and finding some level under that and taking that as a definition, or do 
we have to follow the combination of number of employees, number 
of barrels produced per day, and any other criterion? 

Mr. Roosevert. I think, Mr. Chairman, in this particular industry, 
that the number of employees can be eliminated entirely, and that the 
criteria can be based almost wholly on the number of barrels per day. 
By taking the 20 large ones and their percentage of the overall busi- 
ness done in the industry, you can pretty arbitrarily make a cutoff 
point at those 20 and classify any below that as small. 

Mr. Mutter. Can you give us any idea as to what the number of 
barrels should be, as a maximum, for small business? 

Mr. Roosevett. I would not like to do that, Mr. Chairman, without 
referring back to the records of the subcommittee, but, if you would 
like me to do it, Mr. Chairman, we have some records which might 
be of use to the committee, and we’d be very happly to make them 
available. 
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Mr. Muurer. We have heard some testimony here that the mini- 
mum of any major company is 130,000 or 140,000 barrels per day, 
while the maximum of any small company or any company other 
than the majors is 65,000 to 75,000 per day. If it is not asking too 
much, would you refer to your testimony and give us the benefit of 
that, please ¢ 

Mr. Roosrvevr. I'll be very happy to, sir, and I could say, offhand, 
that I am relatively certain of the 20—none of them produce less 
than 100,000—and that none of the remaining 150 produce, to m 
knowledge, over 75, and, therefore, there is enough leeway, I think, 
in there to set a realistic figure that would not penalize any of the 
companies. 

Mr. Rientman. Would you yield? 

Mr. Muurer. Surely. 

Mr. Rireunman. In that group which you have spoken of, Mr. 
Roosevelt, the 20 you have referred to, do you have any idea of their 
affiliation with other companies, or whether or not they are sub- 
sidiaries of other large companies ? 

Mr. Roosrvenr. If I remember , all of those 20, what I call majors, 
as far as I know, do not have any interlocking arrangements because 
of the antitrust laws which have provided to the contrary. I am not 
absolutely certain that, of the remaining number, perhaps some of 
the top 20 do not have an interest in some of the remaining 150. 

[ frankly have not got information on that, but T presume that in 
eace case that this could be made a part of the regulation. That is if 
acompeny was classified as small, that it would he required to certify 
that it was not a subsidiary or an affiliate of one of the top 20. 

Mr. Rreu~man. What about some other type of industry that might 
be affiliated with it that has grown to be a tremendous industry, let’s 
say one with which this small oil company is affiliated, or of which it is 
a subsidiary. 

Mr. Roosreverr. We have had that trouble in a great deal of the 
military procurement, and I personally, of course, feel that this is a 
matter of discretion. 

I would be not averse to leaving it as a matter of discretion to a 
degree to the Administrator of the SBA where a small company could 
not certify that it was an independent company. 

Then I think it would be up to the Administration to ask for details 
as to what affiliation it had, if it could not so certify, and use then his 
discretion as to whether or not that qualified it as being an affiliate of 
another large business that happened to be dabbling in the other 
business. 

Mr. Rreutman. Mr. Roosevelt, Mr. Dalmas has a release from the 
Administrator, Mr. Barnes, of SBA, on this very problem and we 
would like to have you take a look at it and see what you might be 
able to add or suggest. 

Mr. Roosevetr. Mr. Chairman, Mr. Dalmas has pointed out to me 
the release from the SBA dated April 11, 1958, in relation to the 
definition that they did promulgate, in which they make the statement 
that “About 127 petroleum refineries will qualify out of a total of 
156,” meaning that 29 would not onalify. 

Again, my feeling would be, why not the 29, unless there was a good 
reason for exc luding the 29. And if there isa problem, I would think 
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that probably you would find it in the use of the criteria that the af- 
filiate employed not more than a thousand persons in this instance. 

Mr. Rrentman. Or that there might be some knowledge SBA has 
of their affiliation with other large corporations or that they might be 
a subsidiary of some other large corporation. 

That information we do not have. 

Mr. Roosevetr. That is correct, and I would assume that one thing 
I would think would be very helpful to this committee is in cases of 
this kind where there are or seem to be a number left out, that it 
should be up to the Administrator to inform the committee because of 
their natural interest as to why 29 seem to have been left out, and that 
would certainly resolve or make the work of the committee a lot easier 
than have the committee go and try and dig to find out what hap- 
pened to those 29. 

Mr. Rrenu~man. I was thinking it was 9 instead of 29. 

Mr. Roosevett. No, sir; it is the difference between 27 and 56 

I think it is 29. 

Mr. Rreutman. I beg your pardon, you are right. You were speak- 
ing of 20, and the 29 figure confused me. 

Mr. Mutter. Mr. Roosevelt, is it your very positive recommenda- 
tion that any new definition for proc urement purposes should be an 
industry-to-industry definition ? 

Mr. Rooseverr. It most certainly is, sir. I think it is the only feasi- 
ble way to be fair to small business. 

Mr. Moutrer. And you also recommend that before such a defini- 
tion should be promulgated as to any particular industry, the Small 
Business Administration invite the representatives of that industry to 
a hearing to give their views as to what the definition should be. 

Mr. Rooseverr. I think that is absolutely necessary in order that 
everybody be treated fairly and, Mr. Chairman, I would also feel that 
as a matter of practice it should be required of the Administrator that 
in describing the effects of any definition he does arrive at, that he be 
required to make ver y clear who is excluded and who is not so that the 
committee itself may have information on the subject. 

Mr. Mutter. Thank you, Mr. Roosevelt. 

Mr. Roosevett. Thank you. 

Mr. Mutter. The next witness is Howard S. Spering of the Cosden 
Petroleum Corp. Will you come forward, Mr. Spering? We are 
pleased to have you here, Mr. Spering. Will you identify yourself for 
the record and then you may proceed to read your statement. 


STATEMENT OF HOWARD S. SPERING, ON BEHALF OF COSDEN 
PETROLEUM CORP. 


Mr. Sperinc. I am Howard S. Spering, attorney in Washington, 
counsel for Cosden Petroleum Corp., whose headquarters is in Big 
Spring, Tex. 

[ very much appreciate the opportunity to appear before your 
committee, sir, and I want to say first that Cosden Petroleum is 100 
percent in accord with the views just expressed by the distinguished 
Congressman from California. I think I should also state first, in 
order to clarify some of the record that has already been put in by 
previous testimony, Cosden Petroleum was not certified as small 
business for the first period of set-aside on jet fuel. 
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It was subsequently, however, certified by the Administration 
as small business, and now, however, when this new definition was 
adopted, it is suddenly excluded from being rated as small business 
because its total barrels of refining capacity exceeds 30,000 per day. 

We do, nevertheless, have less than 1,000 employees. I have 
submitted to you a statement. If I may, I would like to read it. 

Mr. Murer. The complete statement will be made a part of the 
record at this point and then you may summarize or do as you please. 

Mr. Srertnc. Prior to the small-business set-aside program, the 
Government market for petroleum products was open to “full and free 
competition.’ 

Against this background, like many other small independent re- 
finers, Cosden increased its basic plant refining capacity from about 
22,000 barrels per day in 1951 to its present level of about 42,000 
barrels per day. 

This steadily increasing capacity enabled Cosden to supply the in- 
creasing military demand for aviation fuels in its local distribution 
area of west and central Texas and southeast New Mexico. 

From essentially no sales to the military in 1951, Cosden’s sales to 
government have grown to approximately 8,000 barrels per day of 
jet fuel and aviation gasoline. 

Like others, ¢ ‘osden had been urged and encouraged by government, 
in the interest of national security, to increase its ability to supply 
these increasing military requirements in its area and also to install 
pipelines to using bases ‘where possible. As a matter of fact, Cosden 
has built a 20-mile pipeline to carry products from its refinery to a 
base on the other side of the town of Big Spring, and has installed 
another pipeline of about 80 miles, maybe it is a little more than that, 
over to Abilene, where there is another major base operating. With 
awards for jet fuel made to the lowest bidder on a straight competitive 
bid basis, as it had been prior to the set-aside, Cosden could and did 
supply this new military demand for these products in its area at the 
lowest cost to Government, by being the lowest bidder. 

However, under the set-aside plan, if it is not certified or consid- 
ered to be small business, Cosden can now be denied military jet fuel 
business at bases within its distribution area for which it is the closest 
and most logical supplier, even when Cosden is the lowest bidder for 
these supplies. I may interject here that at the time when it was not 
certified in the first set-aside period, this is exactly what happened. 
Cosden was the lowest bidder for the supplies which it had been 
supplying for the various bases near it, but because it was not certi- 
fied, another company which actually was larger than Cosden, re- 
ceived the business, and it represented a loss of $3 million of business 
that Cosden normally would have had over a 6-months period of 
time. 

Cosden has less than 1,000 employees but more than 30,000 barrels 
per day of refining capacity. A company falling within the defini- 
tion, and this other company still falls within the definition as now 
established, even though it has greater total assets, greater annual net 
income and substantially more crude oil producti on than Cosden, can 
be preferentially awarded the business if it is willing on a second 
look to match Cosden’s low bid price. 
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This happened once before and will no doubt happen again if we 
continue to be not recognized as small business. 

Similar unfair and damaging situations are certain to confront 
other companies under the present arbitrary definition, because the 
definition cuts across the middle of the small independent refining 
industry. Cosden, and many others, no doubt, would prefer that 
there be no set-aside program. 

We took the risk, if I may interject, that we would be able to com- 
pete and provide the lowest price on product and built our capacity 
in reliance upon that. But now we would be excluded from being 
able to win the business even when we are the lowest bidder. 

The capital requirements of even the smallest refiners are too large 
to gain any benefit from the limited lending powers of the Small 
Business Administration under the act. This was uniformly aec- 
knowledged by all in testimony before the Small Business Admin- 
istrator, in February, when he had hearings on this industry. 

It suggests that, since the lending authority is in the same provi- 
sions of the act that the Government procurement provisions are, 
possibly Congress did not contemplate that the act would apply at all 
in such an industry where the smallest of the companies cannot bene- 
fit from the lending powers in the act. 


PRESENT DEFINITION 


However, under the present definition, assuming that a set-aside 
plan continues in effect in Government procurement of some petro- 
leum products, we do not agree with the present definition that a 
small-business concern in the refining industry should have less than 
1,000 employees, including employees of all affiliates, and less than 
30,000 barrels per day total refining capacity. 

In the huge petroleum industry such a definition does not begin to 
draw the distinction at the line between companies “independently 
owned and operated,” and “not dominant in its field of operation,” 
and other companies, which the Congress intended to draw for the 
purpose of the “preservation and expansion” of full and free compe- 
tition. In an industry of giants, many with assets and annual sales 
each in excess of a billion dollars and many more well over a hundred 
million dollars, companies with less than $75,000 barrels a day of 
total refining capacity, and consequently not likely to have much 
more than $100 million of gross annual sales based on refinery sales 
prices, are most vulnerable to the competitive forces existent in the 
refining and marketing phases of the petroleum industry. 

I would like to inter ject there that in the testimony of Mr. Locke 

for Premier, the committee asked him his explanation or his inter- 
pretation of the terms, “independently owned and operated” and its 
relationship to the other term, “not dominant in its field of operation.” 
I have discussed the definition with him. I believe that a sound in- 
terpretation of that definition can rightly be that when it is stated 
that a company is not dominant in its field of operation, it is speaking 
of the particular company that is seeking to be certified as small 
business. 

The question of independently owned and operated is whether it is 
independently owned and operated in the sense of being independent 
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of any company or affiliation of companies which is itself dominant 
in that same field of operation. 
Mr. Locke seemed to agree with that interpretatiton in my discus- 
sion with him. 
SUGGESTED DEFINITION 


We would suggest a definition. We believe that all concerns which, 
together with all affiliates, have less than 7 75,000 barrels of crude oil 
refining capacity should be deemed “small business” in the petroleum 
refining industry, w ithout regard to number of employees. 

All inland companies, suc h as ( ‘osden, falling within this suggested 
definition, because of this size limitation, operate only in limited local 
areas where their geographical loc ations afford them some marginal 
transportation advantage over majors who also market in these same 
areas under nationally known and advertised brand names. 

This is the line, or front, where the successful maintenance of sound 
independent business in the petroleum industry is most critical to “eco- 
nomic well-being” and to the “security of the Nation.” 

The dollar volume of Government business, in the case of many 
such small refiners like Cosden who have increased their plant capacity 
to meet rising military demand, has been more than 10 percent of 
their gross annual sales. Today, with inventories in the industry 
abnor mally heavy, many larger companies have tended to offer prod- 
uct to Government at prices below reasonable refining cost as a means 
of moving their crude oil. 

Companies within the size recommended need the second look af- 
forded under the set-aside plan developed under the Small Business 

Act if their ability to supply Government’s needs in their area is to 
continue unimpaired i in the face of such pricing conditions. 

To them, this 10 percent or more of their gross annual sales means 
the difference between a profitable operation for the year and an 
operating loss for the year. 

In the case of Cosden, Government’s purchases of jet fuel and avia- 
tion gasoline have generally constituted nearly 20 percent of Cosden’s 
gross annual sales. To supply this additional nearly 8,000 barrels 
per day of special military products, Cosden has had to commit itself 
to supply other portions of each additional processed barrel to other 
markets in order to balance out its operations when supplying Gov- 
ernment. In Cosden’s limited geographical area these additional 
quantities of other products could only be sold by making them avail- 
able at attractive prices to majors marketing produets i in Cosden’s 
area. 

A delicate balance between profitable and nonprofitable operation 
is inherent in this situation. If Cosden should lose a substantial 
amount of its gross annual sales represented by sales to Government 
for any reason, it would eventually also lose an additional equal or 
creater percentage of its gross annual sales which is represented by 

sales at wholesale prices of other products produced from the addi- 
tional barrels of crude refined when supplying Government. 

It cannot economically continue such sales of other products with- 
out having a market for the balancing product sales to Government. 

It is characteristic of the petroleum refining industry that a bal- 
anced market for sales of all portions from the barrel of crude oil 
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is essential to a successful refining operation. From each barrel of 
crude oil, heavy products—such as heavy fuel oil and asphalt; middle 
fractions, such as heating oil, diesel fuel, and kerosene; and lighter 
fractions, such as motor easolines, jet fuels and aviation gasolines— 
will all be produced in a modern refinery. All of these products must 
be marketed at reasonable value to result in profitable gross product 
sales per barrel of crude processed. 

At this point I would like to interject that when the aviation gaso- 
line requirements of the military were reduced substantially begin- 
ning the first of this year in our area, which was largely due to a 
fiscal policy of the Defense Department, we were forced to forego 
almost $3 million worth of aviation gasoline sales during this current 
6 months, for which we had a firm quantity contract with the military 
sarrying through theend of June. The result of our loss of that much 
of our business was that we were compelled to shut down a small 
refinery which we had, and reduce our runs about 5,000 barrels per day 
and discharge 40 to 50 employees. 

I only mention this to demonstrate how sensitive our operations are 
to what happens in military procurement of petroleum products. 

With approximately 9 million barrels per day of refining capacity 
in the United States, each company having less than 7: 5,000 barrels 
per day refining capacity represents less than 1 percent of the industry. 

None of them are dominant in their field of operation by any 
measure. Cosden, with 42,000 barrels of crude per day of refining 
capacity, represents less than one-half of 1 percent of total industry 

capacity, as shown in comparative data tabulated in our letter di ited 
December 14, 1956, to the Small Business Administration with respect 
to the essential factors the Administration has earlier indicated shall 
be considered. 

A copy of that tabulation is attached. 

If the members of the committee would care to look at that table at 
the end of the statement, we have attempted to take the various items 
or factors which the Small Business Administration earlier stated 
were factors which should be considered in determining whether a 
company is dominant in its field of operation, and under each of these 
items it will be noted that Cosden is in most instances less than one- 
half of 1 percent of the industry and less than 1 percent on all bases 
of comparison. 

Although some of the figures in the tabulation would be higher if 
brought up to date, the percentages of the total industry would not 
be changed significantly. 


NUMBER OF EMPLOYEES NO RELATION TO SIZE 


In the ‘siaebagone refining industry the number of employees of : 
company bears little relationship to its refining capacity or the dollar 
size of its operations. Many refiners keep full maintenance crews 
on the payroll year round, but some refiners have their major mainte- 
nance turnaround work done by outside contracting firms. <A rela- 
tively new refinery will usually require a great deal less maintenance 
work and workers than a much older plant. 

A modern automated refinery will require less employees for regu- 
lar operation than an older refinery. I understand that one such mod- 
ern refinery of 50,000 barrels of crude per day capacity has less than 
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500 employees, including all administrative, technical and sales per- 
sonnel. This company, however, it is believed, has no retail sales 
activities, all products being sold at wholesale. Yet many small re- 
finers are forced to go into retail sales to find a market for their 
products, particularly where their operations are limited to certain 
geographical land areas with no outlet to large bulk markets. 

Some refiners contract all of their trucking work, others have their 
own trucks and operators—yet the extent of their refining capacity 
and operations may be essentially equal. 

The Small Business Act wisely does not require that number of 
employees be used as a measure of size. The act provides that it 
“may” be used. It seems evident to us that, in the refining industry, 
there is no soundness to measuring size by number of employees. If it 
applies, it would almost inevitably force some companies to discharge 
employees and contract for more of their work. Yet this is not in 
the interest of the work force of the community or of the economic 
self-sufficiency of the community. It would also be contrary to all 
other current efforts of Government to increase employment. 

Essentially all refiners who appeared before the Small Business 
Administrator last February agreed that number of employees bears 
no consistent and reliable rel: ationship to the size of a refining opera- 
tion. 

SUGGESTED ALTERNATE SET-ASIDE PROCEDURE 


Most refiners having less than 10,000 barrels per day of refining 
capacity do not have modern cat: lytic processing equipment but can 
nevertheless quite economically manufacture jet fuel and possibly also 
Navy special fuel oil. Most refiners with greater refining capacity 
than 10,000 barrels per day have catalytic processing equipment and 
are capable of manufacturing greater quantities of products of higher 
market er and quality as a consequence of their greater unit in- 
vestment in facilities per barrel of throughout. Because of this 
higher investment cost and the larger volumes of products that the 
independent refiner with above 10,000 barrels per day of refining 
capacity must sell in order to operate on an economic: uly sound basis, 
he needs protection against the majors when prices are seriously de- 
pressed. However, such a refiner is not likely to be hurt seriously by 
the lower volumes of products that might be preferentially aw arded 
to refiners having less than 10,000 barrels per day of refining capacity. 
It is therefore suggested that if all companies which together with 
affiliates have less than 75,000 barrels per day of refining capacity are 
recognized as small business under the set-aside plan, the procuring 
agency of Government might adopt a procedure of affording all re- 
finers with less than 10,000 barrels per day of refining capacity the 
first opportunity to match the low bid and be awarded the business. 
In such case, the other small-business concerns with between 10,000 
and 75,000 barrels of refining capacity would have an opportunity to 
match the low bid and be awarded the business only to the extent that 
the refiners with less than 10,000 barrels per day of capacity did not 
meet the low bid to receive an award, or did not offer a sufficient quan- 
tity of product to satisfy the set-aside. It is believed that blenders 
and others having no refining capacity, who together with their 
products qualify for small-business set-aside, should be uniformly 
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treated the same as small-business refiners with more than 10,000 bar- 
rels per day of refining capacity, because of their very low invest- 
ment in facilities. 

All refiners falling between 10,000 and 75,000 barrels per day of 
refining capacity would be required to compete against each other 
because the lowest bidder : among them would be given the first op- 
portunity to match the low bid of the cutoff price and receive an 
award. Such competitive bidding among this group of refiners 
would thus be preserved, rather than destroyed by a definition of 
“small business” which cuts across the middle of this segment of 
small independent, but most important, refiners. 

(The table referred to is as follows :) 


‘abulation of comparative data as submitted in our letter, Dec. 14, 1956 
Tabulat mparative dat bmitted in our letter, Dec. 14, 195¢ 


| 
Cosden 
Factor Cosden Total United States industry |as percent 
| of total 
industry 


1. Number of employees em- | 953 (present total employ- | 203,300 (at July 1, 1955) _- | 0. 47 
ployed in petroleum reAning ment 

2. Volume of business based on | $80,000,000 (total wholesale | $11,902,736,000 (actual for | 0. 69 
wholesale value of all petrol- and retai ‘a iles estimated 1955 
eum products consumed in for 195 


United States 
3. Financ:al resources 

(a) Based on gross assets | $48,000,000 (present). $50,700,000,000 (at Dee. 31, 0. 947 
employed by pctrol 1955) 
eum industry’ in 
United States 

(6) Based on gross invest- do. $40,400,000,000 (at Dee. 31, 0.119 
ment in fixed assets of 1955). 
petrok “um industr ‘yin 
United States 


4. Competitive status or position | 42,000 barrels of crude per | 8,643,000 barrels of crude per 0. 487 
based on United States refin day (present). day (as of Jan. 1, 1956 
ing capacity as crude oil 
throughput. 
5. Ownership of control of: 
(a) Materials based on | 1,314,000 barrels per year 2,4%4,521,000 barrels per year 0. 053 
crude oil production. in 1954 
(h) Processes. None owned 
(c) Patents and _ license | Essentially ell operations 
agreement. are under licenses from 


others with substantial 
payments being made by 
Cosden. 

(d) Sales territory Limited to west and central |.-..-- Bsone ; sCtlewsenavieee 
Texas and southeast New 
Mexico. 


| 





Note.—There are 8 oil companies in the United States whose gross assets are in excess of, or are only 
slightly less than, $1,000,000,000 each. Each of these companies is therefore 21 times as large as Cosden 
Petroleum, whose estimated gross assets at the present time are approximately $48,000,000. At least 6 of 
these major companies market petroleum products in the area to which Cosden Petroleum is limited as 
above indicated. 


Source: Tabulated industry data from American Petroleum Institute's 1956 Edition of Petroleum Facts 
and Figures. 


Mr. Moutrer. Mr. Yates. 

Mr. Yates. I think you have made a very good statement. I think 
it is a much more realistic statement or rather contains a much 
more realistic definition than the one which the SBA has established 
for the petroleum industry. 

I think that with respect to earlier witnesses I may have been 
suffering from a misapprehension as to the size of the ¢ ‘osden Petro- 
leum Corp. I had occasion to check the size of Cosden Petroleum and 
Premier in the Library of Congress and I find from their reply that 
Cosden had sales of approxim: ately $72 million in 1957 and that City 
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Products, including Premier, had sales of about $98 million for the 
year ending March 31, 1958. 

Of course that is a year later, but I assume the relative size is the 
same. So far as total assets is concerned, the Library reports Cosden 
has total assets of about $55 million, whereas Premier has about $71 
million. 

Would you say those figures are about right ? 

Mr. Srertne. They are correct so far as the latest annual report 
of Cosden is concerned. 

Mr. Yates. What is your feeling about Premier? Do you think 
in spite of the fact that it is larger than you are, and in spite of 
the fact that it has in combination with City Products Corp. a total 
of 6,000 employees, do you think that it should be given a certificate 
to be qualified to do business as small business ? 

Mr. Srerrne. We very definitely do. We have always so ex- 
pressed ourselves all during the period when Premier has not been 
recognized and others with larger refining capacity have been. We 
feel it has been unfair to Premier. There have been occasions when 
they may compete with us but nevertheless we have always felt 
that that was an unfair ruling so far as they were concerned. 

Mr. Yares. Is it pretty difficult doing business these days for an 
oil company ? 

Mr. Srertna. It is particularly difficult these days with prices as 
low as they are. 

Mr. Yares. If prices are so low why isn’t that reflected in the 
retail price ? 

Mr. Srertne. Well, I think a lot of people do not realize, or over- 
look the fact that you are paying 9 cents a gallon tax which is almost 
a third of the retail price of motor gasoline in the first place, and the 
costs of distribution to bring it there and have it in the pump 
wherever you are whenever you want it are so high that they repre- 
sent at least another third of the delivered cost of the product. The 
remaining third of the price is the value of the gasoline at the refinery. 
This is the refinery value of the refiner’s products, which I mentioned 
in my statement as not giving the refiner much more than $100 million 
worth of sales per year even though he is processing 75,000 barrels of 
products, because his refinery values are very, very low. 

As a matter of fact, at the current time based on the average of 
all refiners east of the Rocky Mountains, the refiner has only approxi- 
imately 60 cents per barrel spread between the cost of his crude oil 
and total net back on his sales of refined products at the refinery. 

That is only a cent and a half a gallon. 

Mr. Yates. He does not worry about the tax, though, does he? 
I mean the tax is not applicable there? 

Mr. Srertna. No, no. 

Mr. Yates. Why is the price so low to him? Is it because of 
competition ? 

Mr. Sprertna. Yes. 

Mr. Yates. You mean between the companies? 

Mr. Srertne. That is right. Competition is vere sharp at the pres- 
ent time, exceedingly sharp. It always has been, but it is very sharp 
today. 

Mr. Yates. What about the question of imports. Does that enter 
into it? 
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Mr. Srerine. Yes indeed, it does affect it because it affects the total 
overall supply, which is what affects price more than anything. The 
normal level of spread for the refining industry between his crude 
cost and his net-back for all products has run normally around a 
dollar to $1.10 or more cents per barrel, which is about 214 cents per 
gallon. 

But at the present time it is down to 60 cents a barrel, which gives 
him approximately 114 cents a gallon, and I point out to you that 
that is an even lower operating margin than the gasoline dealer from 
whom you buy your gasoline has with a very much lower investment 
and really very little risk. The refiner has a huge investment to be 
able to make the various qualities of products that he must make in 
order to be able to sell them. 

Mr. Yares. Is this the lowest return that the refiner has had i 
some years ¢ 

Mr. Srertne. Yes. I do not know exactly, but I believe that it 
is probably the lowest since 1938, 20 years ago, and a refiner can 
hardly operate a modern refinery such as Cosden has for producing 
good quality products, at only a cent and a half per gallon and 
spread between crude oil cost and product sales prices, and still pay 
all capital charges as well as all other operating costs. I should point 
out too that Cosden has to purchase from others 90 percent of its 
crude oil requirements, and most refiners of comparable size purchase 
more than 50 percent of their requirements from others. 

Mr. Yates. I seem to remember when I was in the service with the 
coupons we had, the price of gas was about 19 or 1914 cents a gallon 
and there were about 4 or 5 cents in taxes at that time. Have the 
other costs gone up so tremendously ? 

Mr. Spertnc. Yes, they have gone up very sharply, your distribu- 
tion costs, your truc king costs, and so on, have been very high. 

It is true at the moment tankers are not so expensive, but for inland 
distribution that doesn’t affect it too much. You still have overland 
deliveries that have to be made, and they are made by railroad and 
tank truck. 

Mr. Yates. The importers are able to put the oil down at the ports 
at a very low price, aren’t they ¢ 

Mr. Srertna. That is right. 

Mr. Yates. What factors cause this? Is it a lower cost factor in 
producing that oil ? 

Mr. Srertne. I think the primary reason for it is that the cost of 
tanker operations between the Middle East and other foreign ports 
and the United States is very much below normal, and the net back 
on crude oil in those various foreign ports from which it is shipped 
had been established in relation to normal tr ansportation costs by 
ship. The net result of the reduction in cargo freight rates is a saving 
in the order of 60 to 70 cents per barrel in the cost of deliveri ing crude 
oil to the United States shores, and this crude oil is coming into the 
United States shores at 60 and 70 cents a barrel less than domestic 
crude oil costs. 

Mr. Yarers. I still can’t understand why the consumer doesn’t get 
any break out of it, then. If this is so much cheaper, if this is being 
landed as it is, there are no import restrictions in operation at the 
present time except for voluntary ones, as I understand it—— 
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Mr. Srertnc. That is correct. 

Mr. Yares. If this is true and if the price is so much cheaper per 
barrel, why then isn’t this reflected in the price to the consumer? 

Mr. SpeRrNe. Well, it is 

Mr. Yares. It is really ? 

Mr. Srerine. Yes, it is 

Mr. Yares. I hadn’t seen it at a gas station. 

Mr. Spertne. It is. You don’t find it, but 

Mr. Yares. I’d like to find it. 

Mr. Srertne. You don’t see it because it is so small. Here is the 
point. Let’s take the gulf coast prices for gasoline, Regular gasoline 
prices at the gulf coast have normally been running around 11 cents 
or 11% cents a gallon at the refinery. It is today selling at about 10 
to 1014 cents and some even a little under 10 cents. Now that is more 
than a cent a gallon, and this thing I just mentioned of 60 or 70 cents 
a barrel lower cost in delivering imported crude to the gulf coast, for 
example, or any other short of the United States, is only a cent and a 
half a gallon. 

Mr. Yares. But if the refiners are able to pick up and get their 
barrels of crude oil at 70 cents a barrel lower than they can buy it 
from domestic producers—— 

Mr. Sprertnc. They are limited in the amount they may import 
under this voluntary program which has been given some teeth, and 
I must say that I think the petroleum industry as a whole has a great 
deal of good business statesmanship. They do go along with pro- 
grams that the Government has requested, just as ‘Cosden went along 
with Government urgings to enlarge its capacity. It stuck its neck 
way out with the large investments to meet military requirements in 
its area and then suddenly the rules change and the Government doesn’t 
care too much. 

But the industry has done a major job as a whole of meeting pro- 
grams that Government itself sees fit to sponsor, such as the oil im- 
ports program. 

During the Suez crisis they cooperated tremendously. As a matter 
of fact this cooperation had a lot to do with the creation of the initial 
long supply on more gasoline that demoralized our whole market situ- 
ation here. That is what started narrowing the refiner’s margin in 
his operation, 

Mr. Yates. As you know, we are debating the reciprocal trade legis- 
lation on the floor of the House. I understand there will be an amend- 
ment offered dealing with the petroleum industry, which asks the 
Tariff Commission to scan the petroleum industry with a sympathetic 
consideration. 

I don’t know that it does more than that, but at least the amendment 
will be explained in great detail later in the day or tomorrow. 

Mr. Sprerrne. It might be pointed out that jet fuel in one of these 
procurement periods recently was offered out of some Caribbean ports 
at lower price per gallon of product than the cost of domestic crude 
oil to any inland refiner who buys domestic crude oil, so he can’t 
possibly compete against that. 

Mr. Yates. But because of the fact that we do have these imports 
coming in, the question of certification as a small business which will 
enable you to compete with other businesses in obtaining the business 
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of the Department of Defense, then, becomes of very great importance 
to you, doesn’t it 

Mr. Sperine. Very great importance to us. Nearly 20 percent of 
our business has been with Government in recent years. We have 
built up to meet this demand. I was Assistant Director of the Refin- 
ing Division of the Government’s Petroleum Administration for De- 
fense during the Korean war, and my job in that period was to get 
individual companies in the industry to do just this, to increase their 
refining facilities and capacity to meet the requirements of the mili- 
tary in the eventuality of war, and, also, to met the rising demand in 
yarious areas. 

Cosden is one of those who responded very fully. 

Mr. Yares. May I ask you a question? It suddenly occurs to me 
that inasmuch as some of the refiners, at least to the extent that they 
can get it, can obtain the imported crude oil at 70 cents a barrel lower 
than they can from domestic producers, and inasmuch as I don’t think 
that this saving is being reflected to consumers to any great extent, are 
they not enjoying a period of higher prosperity than they normally 
would ? 

Mr. Srertnc. Those who are able to import ? 

Mr. Yares. Yes. 

Mr. Srerine. I don’t think so because I thing it has pretty largely 
been reflected in prices. I have tried to point that out, that at the 
gulf coast gasoline prices are down at least a cent and a half below 
their normal levels. 

Mr. Yates. A gallon? 

Mr. Spertne. Yes, in recent months, and that is 60 cents a barrel 
which is the difference we are talking about, but you don’t see it at the 
pump because what is a cent and a half a gallon on a 30-cent price to 
you? 

Mr. Yates. That is significant to me. 

Mr. Spertnc. Yes; but you don’t notice it that much. 

Mr. Yates. Yes; I do, because the fact that the cars that are being 
turned out today have got this high horsepower ratio and the cars 
don’t get more than 8 or 9 miles per g gallon 

Mr. Sprertnc. And you buy the superpremium. 

Mr. Yares. Not only the superpremium. I pull into any gas sta- 
tion and they have 4 or 5 grades now and they have got this pump 
with 30-cent fuel but they have got the super, the super duper, and the 
golden superduper in these other pumps. You have three barriers to 
get by in order to get to the cheaper gasoline and you are being told 
constantly that the car that you drive is going to suffer if you don’t use 
the pe the superduper, or the supersuperduper. 

Mr. Srertne. In many cars that is probably true today. 

Mr. Yates. So I think part of the fault may be with the automobile 
industry. Iam sorry to take up so much time, Mr. Chairman, in what 
seems to be a very amiable conversation, but I think there is a great 
relationship between problems of the consumer as well as that. of 
small business. 

I think the consumer as well as ; the small-business person would like 
to know what is going on. I am asking my questions as a consumer. 

Mr. Spertnc. I can reliably state to you, sir, that when you pay 36 
cents a gallon here at the pump for a superpremium gasoline, if you 
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have one of those cars that can benefit from that high quality gasoline, 
you are actually paying less per unit of power that you are getting 
than if you paid 30 cents for regular gasoline in that car. 

Mr. Yares. The advantages you speak of are true, I assume, but 
insofar as my own driving “heeds are concerned, I could just as well 
be driving a 6-cylinder car with low-grade gasoline for all the travel- 
ing I do around the ¢ ity. 

Mr. Sperrne. Your ‘quarrel may be with the automotive industry, 
but I don’t think it is with the oil industry. 

Mr. Yares. I have no quarrel with the oil industry. 

Mr. Srertna. But the oil industry, many segments of the industry 
have tried to resist this, tried to urge the automotive industry not to 
go so far because of the fact that it costs the petroleum refiner a lot 
of money to give you that higher quality gasoline. 

He has to “put in some very expensive catalytic facilities to be able 
to make it. Cosden has done that, and it must move larger volumes of 
product, particularly when its margin narrows. 

Mr. Yates. Then Cosden, I take it is gambling on the fact that there 
will not be a return to lower horsepower cars ? 

Mr. Sprertne. That is correct. The whole industry doesn’t think it 
is a gamble. I think they have just been confronted with it for so 
many years, it’s steadily going in this direction, that what can you 
do about it ? 

Mr. Yares. Would you say this is one of the reasons why so many 
people are buying foreign cars, because of the price of gasoline and 
the fact that you can use a non-super-premium fuel ? 

Mr. Sprertne. I think that that is probably one of the reasons. But 
I think another reason that is probably equally as great is the fact that 
in a city such as Washington or Los Angeles, where the prime means 
of commuting from home to work is automotive travel because you 
don’t have » anything else to speak of available, a small car for one or 
two men is all it takes. 

It is easier to park it and easier to put it in place. 

Mr. Yates. Thank you very much. 

Thank you, Mr. Chairman. 

Mr. Muvrer. Mr. Spering, it is refreshing to have a witness come 
in here and say that a competitor who may be a little larger than he 
is is also entitled to a small business certificate. We usually get it 
the other way. 

In the statute we use the word “independently” in the definition of 
small business. It says that it must be independently owned and not 
dominant in the trade, but I think the use of the word there is quite 
different from the usual meaning of the word “independent” in the 
refining industry, am I not right a 

What is meant by an independent refinery ? 

Mr, Srerine. I believe that that means this, to me it does. First you 
say the company in question is not dominant in its field of operation. 

The “its” must. refer to the particular ¢ ompany you are t talking about. 
Then it must also be independently owned. The expressions are put 
together. I think that it must mean that first the company that you 
are talking about must be not dominant in its field of operation which 
is refining in the instant case, and it must be independently owned in 
that it is not owned or does not have affiliates which are themselves, 
one or more of them, dominant in that field of operation. 
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That is the way we have viewed it and I believe it makes good logi- 
cal sense in the interpretation of the clause, because otherwise you get 
yourself into some pretty unrealistic situations, some of which Mr. 
Locke, I think, very ably presented to you. 

Mr. Mutrer. Is there anything to the argument that if you use as 
part of your definition of small business in the refining industry, pro- 
duction of 75,000 barrels per day, you will then put the intermvatiate 
or smaller refiner in a better competitive position than the really small 
refinery that is producing 10,000 or less barrels a day ? 

Mr. Sperrnea. I say it is conceivable and that is the reason why I 
suggested at the end of my paper that if there be a feeling that that 
is so or may be so, I believes that it could soundly be prevented in 
the set-aside procedure. 

It wouldn’t have to be a matter of definition as such. If the con- 
cerns with less than 10,000 barrels per day who do not have catalytic 
processing equipment for the most part, are given the first opportunity 
to meet the price to take the set-aside business, I don’t think that any- 
one with larger capacity would be hurt by it seriously, because the 
quantity in the first place is quite small, and the other small business 
companies would continue to compete with each other on the basis that 
the first of those that would be given an opportunity to take care of 
some of the set-aside quantity would be the lowest bidder among them, 
and they would then be, therefore, compelled to compete somewhat 
with each other in their bidding if they want to have a chance to get 
the set-aside business. 

Mr. Mutter. Would it complicate the procurement by the Govern- 
ment to any extent if they had it divided up that way and then in 
the set-aside allow the refinery which is producing 10,000 barrels a 
day, take its portion of the set-aside and let the rest of it go to some- 
one who can supply what he can’t supply ? 

Mr. Sprertna. I don’t think it init weitiodanty because it works 
out at the present time when Government finds that here is an area 
where set-aside should apply after the bids are all in and they find that 
company A, a major, let’s say, has bid a certain low price, suppose it 
is the lowest price for some reason and they want to apply the set- 
aside here, because there are concerns to be dealt with who are in the 
small-business group, they call up one of those small business com- 
panies and ask him whether he will meet this cutoff price for the 
quantity that he offered. 

Well, they can call up a small concern with less than 10,000 barrels 
a day preferentially, call him first. 

The rule has been that they would call the lowest bidder of the 
small-business concerns first to give him an opportunity. 

But if they call up those who are less than 10,000 barrels a day first 
and give him an opportunity first, and then call the others on the basis 
of their lowest bidder, you will maintain some competition between 
these concerns of 10,000 to 75,000 barrels. 

As it stands now, if Cosden, for example, is not small business, and 
Shamrock is, we may be the lowest bidder as we always were until 
set-aside came about, and Shamrock would be called up and told, “If 
you will match this bid that Cosden made, you can have the business,” 
and Cosden could do nothing about it. 

It is just excluded from it, so that there is no competition between 
us. It destroys it, and all of Cosden buildup of capacity to meet local 
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demands of the military which are very substantial in our area has 
just gone to pot. 

The ground rules were changed and it is most serious to us because 
we lost $3 million in a period of 6 months by just that sort of a prefer- 
ential award on jet fuel and we have just now lost another $3 million 
in a 6-month period on aviation gasoline when their requirements 
were cut back, and that is very serious for Cosden. 

If that continues, we would have to cut back our operations in other 
products for which we have committed to majors to balance out the 
supply of our whole operation. 

Mr. Mutrer. Mr. Dalmas. 

Mr. Daxmas. I will ask Mr. Spering whether or not you feel that 
rated capacity is the proper yardstick rather than, say, average pro- 
duction ¢ 

The reason I ask that question is because if you are a refiner op- 
erating at 50 percent of your rated capacity, your employees may 
number well below 1,000, whereas if you were running at 100 percent 
of capacity, you might require over 1,000 employees. 

Mr. Spertnc. I share your view. Of course, I personally believe 
strongly that numbers of employees should not be any consideration 
in the petroleum industry so that I don’t think that element of your 
question, in my opinion, is too important. 

What I do agree with you on is that I think the av erage level of 
crude throughput that a ‘refiner actually had during, let’s say, the 
preceding year, is far more important than what capacity he may ac- 
tually own “nominally that is not in service. 

As a matter of fact, if he is running at 50 percent of his normal 
capacity, he is all the more in need of a “fair share of the business. 

Mr. Damas. Capacity is something that a manufacturer labels as 
being the maximum that you can get out of it, and to some extent, it 
is theoretical, is it not ? 

Mr. Srerrna. Yes, indeed, it is. 

For example, there is pretty close to 9 million barrels per day of re- 
fining capacity in the United States today, but our present refinery 
runs, I think, are something only around 7 million. I think I saw a 
figure the other day that we “just broke under 7 million barrels per day 
of actual throughput in our refining plants. 

That is a huge difference. 

Mr. Damas. Would you be agreeable if the SBA decided to look 
at it that way to consider the definition on the basis of average pro- 
duction over a certain period rather than rated capacity ? 

Mr. Srertnc. I would not only be in favor of it, I would strongly 
advocate it because I think it is being much more realistic. 

Mr. Datmas. Thank you. That is all. 

Mr. Mutter. Thank you very much, Mr. Spering. I understand 
that after answering this quorum call, the general debate will con- 
tinue, so I suggest that we take a 10-minute recess. By that time I 
think the other members will be back and we can resume at that time 
with Mr. Dryer of the Independent Refiners Association. 

I think he is the only other witness scheduled for this afternoon. 
We will take a 10-minute recess. 

(Short recess taken.) 
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Mr. Mutter. The committee will please be in order. Mr. Dryer, 
will you come forward, sir? Will you identify yourself for “the 
record, sir? 


STATEMENT OF EDWIN JASON DRYER, REPRESENTING INDE- 
PENDENT REFINERS ASSOCIATION OF AMERICA 


Mr. Dryer. My name is Edwin Jason Dryer. I am assistant secre- 
tary and counsel of the Independent Refiners Associ ation of America. 

The Independent Refiners Association of America is an association 
of independent oil refiners. We represent the largest as well as the 
smallest of the independent oil refiners, appr oximately one-third of 
the independent segment of the refining industry. 

The position that the association has taken before the Small Busi- 
ness Administration and that I am representing today was adopted 
as the policy and recommendations of the association at its annual 
meeting last November, at which possible definitions were discussed, 
and the viewpoints of both large and small independent refiners 
were considered, and general agr eement reached on a proposal which 
we made to the Small “Business “Administration. 

The oe of the association is set forth in two documents prin- 
cipally, which I ask be made a part of the record of this proceeding. 

The first of those documents is a statement dated January 25, 1958, 
entitled, “Comments by Independent Refiners Association of Ameri- 
ca With Respect to Proposed Definition of Small Business for Petro- 
leum Refining Industry.” 

This was submitted to Mr. Barnes as Small Business Administrator, 
and sets forth some of the basic facts in the refining industry relevant 
to this problem, the suggestions of the association as to a basis of defi- 
nition, and there is attached to that document, and I suggest it be made 
also a part of the record in this proceeding, two tables. 

One is a listing of the major and intermediate oil companies and 
subsidiaries listed in order of refining capacity. 

These are companies whose capacity ranges down to 130,000 barrels 
a day plus, as a recognized major, although it has small refining 
‘apacity, the Ohio Oil Co. 

The second list entitled “Small Refiners Listed in the Order of Re- 
fining Capacity,” lists all other refiners in the United States. 

Anyone who wants to decide what effect a particular definition in 
terms of refining capacity, what the effect will be can do so imme- 
diately by looking at these two lists. 

The data contained in these two lists is from the Bureau of Mines 
publication on this subject as of January 1, 1956, which was the most 
current data on January 23 of this year. 

Since that time the next annual public: ation of the Bureau of Mines 
has been issued, showing generally some increases in refining capacity, 
but not altering the basic facts contained in these lists substantially. 

The second statement is a formal statement prepared for delivery 
today to this committee and which brings up to date the Independent 
Refiners Association statements as of Janu: iry 25, commenting upon 
the manner in which Mr. Barnes has handled our proposal and com- 
menting upon his definition. 

Mr. Mutrer. Both statements and the attachments will be made a 
part of the record at this point. 
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(The documents referred to are as follows :) 


JANUARY 25, 1958. 


COMMENTS BY INDEPENDENT REFINERS ASSOCIATION OF AMERICA WITH RESPECT TO 
PROPOSED DEFINITION OF SMALL BUSINESS FOR PETROLEUM REFINING INDUSTRY 


I, INTRODUCTION 


This statement commenting upon the proposed definition of small business 
for the petroleum refining industry is submitted pursuant to the notice dated 
January 6, 1958, and filed January 10, 1958, by the Small Business Administra- 
tor. That notice asked for the submission of views by interested persons in 
writing within 15 days from the date of publication of the notice in the Federal 
Register. 

As expressed further below, the association also asks for an opportunity to 
make an oral statement. In connection therewith the association believes that 
an outline of the reasons supporting the proposed definition would be helpful 
both to the Small Business Administration and the association in assuring that 
the association’s comments were as specific as possible. At the present time, 
the association is uninformed as to the reasons underlying this proposal of the 
Small Business Administration, and underlying the general shift in policy it 
suggests toward limiting the preference accorded to small business. 

This statement supplements a letter on this subject on behalf of the association 
by the association’s counsel on December 18, 1957. 


II. STATUS OF THE ASSOCIATION 


The Independent Refiner Association of America is an association of independ- 
ent refiners. Other associations in the petroleum industry, organized in terms 
of geographic or other common interests, include in their membership both 
major and independent oil companies. The Independent Refiners Association of 
America was specifically organized to represent independent refiners country- 
wide. (There is also a separate organization of independent refiners in Cali- 
fornia.) 

In a very real sense, the objectives of this association coincide in the pe- 
troleum industry with the general objectives of the legislation administered by 
the Small Business Administration in respect to all industries. 

The membership of the association includes refiners with very small capacity 
as well as the largest of the independent refiners. The members of the as- 
sociation are distributed throughout the country. The association is now and 
has consistently advanced solely the interests of the independent refiner. It is 
recognized as the spokesman for the independent refining segment of the oil 
industry even by nonmember refiners when issues arise, such as the one here 
involved, which directly concern the competitive position of the small inde- 
pendent refiner. 

In many of the positions it has taken, it has been joined by nonmember inde- 
pendent refiners whose particular concern with the particular position has made 
advisable their support of the association’s more general position. 


Ill. ESSENTIAL FACTS OF THE PETROLEUM REFINING INDUSTRY RELEVANT TO THE 
PRESENT ISSUE 


There are certain essential facts with respect to petroleum refining which 
differentiate it from other industries and which must be recognized if the ob- 
jectives of the small business legislation are to be attained within the different 
framework of the refining industry. 

(1) Petroleum technology requires a large investment.—Even the smallest 
units in the refining industry today require a plant investment of millions of 
dollars. In view of the present-day complex technology of petroleum refining, 
the minimum practical refinery size for a new and balanced operation today 
involves a crude throughput capacity of at least 5,000 barrels a day. At the 
present cost of plant construction, this minimum plant would involve a capital 
investment approaching $5 million. As a practical matter, the small inde- 
pendent refiner planning a new installation today finds it necessary actually 
to build larger plants than this minimum, with correspondingly greater capital 
outlays. 
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(2) Less efficient plants require more employees.—Technology accounts for 
still another difference between petroleum refining and other industry. While 
for industry generally the size and competitive effectiveness of a company may 
sometimes be measured by the number of its employees, this is not true in 
petroleum refining. The most modern and efficient plants require proportionately 
fewer employees. This problem is even more acute in the instance of the typical 
small refiner whose operations involve more than one small refinery for he will 
have proportionately a great many more employees in relation to the size of 
his combined operation than would be required in a single modern plant of 
like capacity. 

(3) There is a recognized and historic industry pattern separating the major 
companies from the independents.—The major companies stand out and are 
characterized by substantially larger size than the smaller companies. Also, 
they usually have integrated operations, participating in all phases of the in- 
dustry: producing crude oil, refining and then marketing the refined products. 
Some 21 oil companies, generally recognized as major or intermediate com- 
panies, account for 85 percent of all domestic refining capacity. 

By contrast, the remaining 15 percent of refining capacity is distributed 
among approximately 150 companies. 

The distinction between the major or intermediate companies and the small 
refining companies is underlined by the fact that with but one exception the 
smallest of the major companies or intermediate companies has a refining ca- 
pacity of more than twice that of the largest small refiner. The exception is 
the 46,000-barrel per day capacity of the Ohio Oil Co., which, in spite of small 
refining capacity is generally recognized as a major oil company with its prin- 
cipal activities in production operations rather than in refining. 

There is attached hereto as appendix A a list of companies generally recog- 
nized as major or intermediate companies showing their refining capacities. 
There is also attached hereto as appendix B a list of all other refiners showing 
the capacity of each. One of the most significant facts which will be observed 
in appendix B is that no clear-cut dividing line is discernible at any point from 
the capacity of the smallest to the capacity figure for the largest refiner in that 
group. But, on the other hand, there is then a gap of over 100 percent before 
the capacity figure of the smallest major company is reached (ignoring, of 
course, Ohio). This natural pattern within the industry has existed many 
years, even despite increases in capacity by large and small forced by expanding 
technology, and should be recognized in the development of any definition of 
small business in the refining industry. 

(4) All small refiners, regardless of size, play a common role in maintaining 
competition and independent support for smaller firms in other branches of the 
petroleum industry.—The independent refiner was born to provide an outlet for 
the disposition of the independent producer’s crude oil and similarly the inde- 
pendent refiner was initially the source of supply for the independent jobber and 
retailer of petroleum products. Today, the situation is not as clear cut since 
independent refiners from time to time and from area to area will be buying 
from, as well as selling to, major companies. Nevertheless, the general proposi- 
tion remains true that the existence of the independent refiner is the means 
of ultimately guaranteeing the disposition of the independent producer’s crude 
oil and ultimately guaranteeing availability of products for the independent 
jobber and retailer. The survival of the independent refiner means therefore 
more than the survival of his own business—his survival is essential to the in- 
dependence and survival of all of the smaller units in the petroleum industry 
and hence to the competitive structure of the industry itself. 

(5) All small refiners, regardless of size, face common problems of survival 
in this industry.—These common problems derive from their position as re- 
finers of petroleum products who generally must buy crude oil from producers 
and sell refined products to jobbers and distributors. They are in the middle. 
They are therefore peculiarly vulnerable to competition from integrated compan- 
ies who can offset any paper losses in their refining operations by corresponding 
gains in their production activities, if the price of crude oil is raised and by 
ecorrespondng gains in their distributon activites if wholesale prices of products 
decline. This problem is common to all nonintegrated refiners. It poses the 
largest potential threat to the maintenance of competition in the petroleum 
industry. In terms of the ultimate purposes of the small-business legislation, it 
argues that those purposes are best served by treating all small refiners alike 
for purposes of small-business assistance. 
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(6) Considerations of national security call for assistance to all small re- 
finers—The facilities of small refiners are distributed throughout the United 
States whereas the refineries of the major companies tend to be located in large 
plants on the coast. The small refiner is therefore a guaranty to the military 
of a dispersed source of military petroleum in an emergency. If this factor of 
industrial dispersion is to be fully effective, it must include the plants of the 
larger small refiners because, in an emergency, those plants are more capable of 
supplying military requirements than are the smaller, less technically adequate 
facilities. 


IV. EFFECT OF SMALL BUSINESS SET-ASIDE ON MILITARY PROCUREMENT 


In the procurement of oil for the military the small-business legislation has 
been given effect in a manner which not only helps the small businesses certi- 
fied by SBA but also and very substantially helps the military in accomplishing 
its procurement at lower costs than would otherwise exist. These results are 
attained because the portion of military procurement which might be supplied 
by small business is set aside for small business and may be awarded to any 
certificated company which is willing to supply the product at the so-called cutoff 
price. 

The cutoff price is set at the highest price the Government would have to 
pay to other firms before making the awards to small business. The price is 
therefore, by definition, always at or less than the price the Government would 
have to pay in order to purchase the additional quantities necessary to complete 
its procurement in the absence of the set-aside and the cutoff price. Since the 
small-business program results in substantial money savings to the military, 
it should not be unduly limited. 

It may be argued that under some circumstances a reduction in the set-aside 
would lower the price to the military and individual examples to that effect 
could be cited. It is not germane to the basic problems confronting the Small 
Business Administration in this matter to analyze in this presentation all the 
complex and interrelated economic consequences attendant upon the small- 
business set-aside. It may be said, however, that a careful examination of the 
total situation indicates to the association that, to the extent the Small Business 
Administration certifies as small business those refiners who are itemized at 
appendix B, the military can only be the beneficiary of that certification in a 
monetary way. 


V. FAIRNESS AND CONSISTENCY WITH LEGISLATIVE INTENT IN THE ADMINISTRATION 
OF THE SMALL-BUSINESS PREFERENCE 


The small-business program must be administered not only in a manner 
advantageous to the Government, which so far substantially has been the case 
in military oil procurement, but also in fairness to the small businesses which 
are the intended beneficiaries of the small-business legislation. Furthermore, it 
should be made available on a basis which does not alter competitive relation- 
ships in a manner contrary to the basic purposes of the small-business program. 

These objectives are axiomatic, yet they can readily be overlooked in dealing 
with complex details of particular problems. Under the method of certifying 
now in effect, for example, and drastically more so under the method of certi- 
fying now proposed by SBA, a number of companies recognized as small, within 
the industry will be denied certification—unfairly, and with competitive results 
contrary to the intent of the small-business legislation. 

There is no natural economic distinction between the companies where denial 
of certification would occur and other companies which have received or which 
under the proposed narrow program, will be eligible for certificates. 

The result will be an alteration in competitive relationships in a manner 
contrary to the intent of the small-business legislation, creating for the com- 
panies outside the program competitive handicaps in addition to those which 
normally they would face. The small refiner denied a certificate will face the 
usual price competition from the competitively stronger major, integrated oil 
companies on the one hand, and on the other, he will be beset by a competitive 
crossfire from other small businesses operating with the benefit of an SBA 
certificate in a manner not contemplated by the Congress. 

Indeed, in certain areas where small refiners can supply military require- 
ments in full, the small business set-aside may mean that an uncertified refiner 
will be shut out of the market without any chance to compete at all. In the 
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ase of a large, integrated company with distribution opportunities in many 
areas, exclusion from any one area is not significant. For a small refiner with 
a limited marketing area, such an exclusion from any opportunity to obtain a 
military contract is critically serious. 

Where a proposal is made which would treat like elements of an industry 
differently, where a classification is made which has no counterpart in the 
natural pattern of the industry, where competitive relationships are altered 
adversely to the very companies whose competitive health is the subject of 
legislative concern, and where the industry in question is one which time and 
again has been the subject of inquiry because of tendencies toward economic 
concentration and the stifling of competition, any departure from recognized 
competitive classifications is warranted only upon substantial grounds. No 
such grounds appear or are known to this association. 


VI. RECOMMENDATION OF INDEPENDENT REFINERS ASSOCIATION OF AMERICA AS TO 
SIZE CRITERIA FOR SMALL BUSINESS CERTIFICATION 


On December 18, 1957, the Independent Refiners Association of America 
formally submitted its recommendation as to size criteria for the refining 
industry to the Small Business Administration. The association asked that 
the dividing line between small and large in petroleum refining be drawn in 
terms of crude throughput capacity and that the capacity figure for this purpose 
be 75,000 barrels per day. Physical capacity was suggested as a criterion 
because it was clean cut and easily understood within the industry. It would be 
simple to administer. 

The figure of 75,000 barrels per day was suggested because it was slightly 
above the capacity of the largest small refiner as shown in appendix B attached 
hereto and was likewise substantially below the capacity of the smallest major 
or intermediate company (except Ohio) as shown on appendix A attached 
hereto. 

It is necessary that the dividing line be drawn somewhat above existing 
capacities because there is an inevitable growth from year to year in the size 
of refineries. The Bureau of Mines reports, for example, that the average 
capacity of refineries increased during the last year of published data, 1955, 
from 25,830 barrels daily to 27,145. 

A further reason for setting the capacity dividing line comfortably above the 
capacity of the largest small refiner—since there is ample room to do so—is that 
crude throughput capacity can be computed in different ways, leading to con- 
fusion and possible dispute if companies are near the dividing line. 

The association suggested that a capacity criterion such as that recommended 
be used in lieu of any measure of size in terms of employees. The association 
indicated, however, in the event the Small Business Administration wished to 
continue a 1,000-employee limit, that refining companies should be required to 
count for this purpose only employees engaged in refining. This will afford 
equal treatment to refiners who are of approximately the same size, who are all 
genuinely small by petroleum industry standards and who differ from each other 
solely by the number of employees engaged in other activities unrelated to the 
refining business. Absent such a rule, some small companies will be excluded 
from Small Business Administration certification who in terms of their competi- 
tive situation need that certification as much or more than others not surcharged 
with personnel unrelated and unproductive to the refining business. 

The association also suggested that Small Business Administration could 
adopt a supplemental rule which would exclude refining companies which were 
part of a huge industrial complex. This would deny certification to the few 
companies (including Ohio Oil Co., listed as a major in appendix A) which have 
small refining plants but are offshoots of giant companies in other fields. Asa 
practical matter it is assumed that companies to whom this rule would be 
applied would not in fact seek small-business certification. 


VII. ANALYSIS OF SMALL BUSINESS ADMINISTRATION PROPOSAL AS TO SIZE CRITERIA 


The Small Business Administration has proposed instead to certify a refining 
company as small business only if it “(3) together with its affiliates employs not 
more than 500 persons, and (4) does not have more than 20,000 barrels per day 
capacity from owned or leased facilities.” 
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. The proposal of the Small Business Administration appears diametrically op- 
posed in its objectives and effect to the association’s proposal. A basic intenf, 
of the association’s proposal was to permit certification of all refiners generally 
recognized as small businesses by petroleum industry standards. The effect of 
the Small Business Administration proposal is to limit the certification of com- 
panies in the refining industry even more severely than would be the case if no 
special size criteria for the refining industry were adopted at all. 

The Small Business Administration proposal would exclude from certification 
over 20 small refiners who, together with others who would be certified, account 
for only 15 percent of all refining capacity in the United States. No reason 
appears and the association is aware of none justifying the exclusion of this 
group. On the contrary, for the reasons that are discussed earlier, it is evident 
that the Small Business Administration proposal would have the following 
unfortunate results : 

(1) The SBA proposal will work primarily to the advantage of the major oil 
companies, by hurting the independent who will be denied certificates in bidding 
for military contracts. 

(2) The SBA proposal will place new and additional handicaps in the way of 
the larger independent. Although he lacks the competitive advantages of an 
integrated major company, he will be denied the special assistance accorded 
small business in Government procurement. Indeed, beyond that the larger inde- 
pendent will be completely shut out of any chance for a military contract in some 
instances where the small business set-aside covers the total quantity to be 
procured. 

(3) Instead of fostering competition, the SBA proposal will actually tend to 
impair competition in the petroleum industry by threatening the competitive 
strength and financial survival of the larger independent. 

(4) The SBA proposal will discriminate against small refiners, as com- 
pared with small firms in other industries, by imposing more severe standards 
for small-business certification, than apply elsewhere. For industry generally, 
eligibility for small-business certification is automatic if fewer than 500 
employees are employed, and is within the discretion of SBA above this 
figure. Instead of limiting small-business certification for refiners more 
strictly than for other industries, such certification should be on a more 
liberal basis which will recognize that in this industry even the small units 
are large. 

(5) The SBA proposal will employ as a criterion of capacity a figure which 
will prove administratively unworkable and confusing. The figure of 20,000 
barrels per day proposed by SBA is one which a number of refiners are 
at or near. Also it is recognized that there are several possible methods of 
computing throughout capacity. Under these circumstances there is bound to 
be confusion and possible dispute. Furthermore, the proposed criteria will 
discourage necessary growth of small refiners who are now just under the 
20,000-barrel figure. 

(6) The SBA proposal will discriminate against a company with several 
small ineffiicient plants, as compared with a competitor whose capacity under 
20,000 barrels per day is concentrated in 1 plant. Competitively the latter is 
stronger yet if the aggregate capacity of the multiplant concern exceeds 20,000 
barrels, it will be denied a certificate. 

(7) The SBA proposal does nothing to solve the problem of a refiner who 
is affiliated with other companies outside of the petroleum field so that, 
counting employees of affiliates, he exceeds the 500-employee limit but may be 
competitively weak in the refining industry. 

(8) The SBA proposal would remove support for geographic dispersion of 
industrial facilities. 


VII. THE ASSOCIATION REQUESTS TO BE HEARD 


The association appreciates the opportunity extended by the Small Business 
Association to present its views on this subject. It also asks that it have 
an opportunity to make an oral statement. It stands ready now as in the 
past at any time and upon any call of the Small Business Administration to 
consult upon any questions which the Administration may have and to provide 
answers or additional data which may be desired by the Administration in 
finding a sound, equitable and industrially meaningful solution to this problem. 

INDEPENDENT REFINERS ASSOCIATION OF AMERICA, 
By Meyers & BATZELL, Counsel. 
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AppenDIxX A.—Major and intermediate oil companies and subsidiaries listed in 
order of refining capacity 


| 

Capacity, barrels 
per day 
| 














Company Refinery location oF tt ie o 
Refinery |Company 
total 
-_ a aa — —|— ————= 
Standard Oil Co. (New Jersey) 
The Carter Oil Co | Billings, Mont... 23, 000 
Esso Standard Oil Co-- | Baltimore, Md.. , | 657,500 
| Baton Rouge, La-.-- 315, 000 
Bayonne, N. J_- 25, 000 
Charleston, 8. C.- | 8, 000 
Everett, Mass_._. | 45,000 
Linden, N. J_. | 140,000 
| “590, 500 
Humble Oil & Refining Co-_-.- Baytown, Tex_.-.. | 282, 000 
| SSS 895, 500 
Standard Oil Co. (Indiana) | Casper, Wyo-- 18, 600 
| Mandan, N. Dak. 31, 600 | 
| Neodesha, Kans..._- 21, 000 
| Sugar Creek, Mo-..- | 74, 300 
| Whiting, Ind___- -.| 201, 100 
Wood River, Ill 51, 200 
397, 800 
The American Oil Co Baltimore, Md : 8, 500 
Savannah, Ga__. ; 6, 500 
Texas City, _ y | 145, 000 
Goodwin Neck, Va__.. 34, 000 
194, 000, 
Pan-American Southern Corp. --- Destrehan, La d os ~ 32, 000. 
| El Dorado, Ark .-| 34,800 
66, 800 
Utah Oil Refining Co--.- Salt Lake City, Utah__.- 29, 000 
=—=====| 687, 600 
Socony Mobil Oil Co., Inc_- ; | Augusta, Kans... -_- om _.| 84,000 
| Brooklyn, N. Y.......--- 25, 000 
| Buffalo, N. Y- ; 26, 000 
East Providence, m,. Bix : 10, 500 
| Casper, Wyo-. - 11, 500 
| East St. Louis, 7, 38, 000 
| Bast Chicago, Ind _.___.___- ; 30, 000 
| Peewee, TN. Do. .oscicteccci.-..2] 8000 
| Trenton, Mich........-- pectin 29, 500 
aon Oe 
General Petroleum Corp............------ Ferndale, Wash__.._._.__- RO ee 35, 000 
| Torrance, Calif......-- csapatasnl, ae 000 
160, 000 
Magnolia Petroleum Co... ...............| Beaumont, Tex-___.....- a 000 
| == 646, 500 
The Texas Co-_-.-..-...-- Wisi a wsdbeostacta | MI OR sec csaacclscaccsned “15, 000 
Oasper, Wyo.......... eee 7, 000 
a ne 0 ein alee | 3 500 
ee | 13, 000 
Lawrenceville, Ms 3 oc. icc aed | 60,000 
RA Di tedncéodabicpisvksinnd | 65,000 
| Port Arthur, a Bc Le _.| 230,000 
Bsa 9. ) ease |, 
ER Da cnc ccntuimecncecdon 3, 500 
OO 8, 000 
® bs * =e 35, 000 
I 66, 000 
WY NE: SIME... < os cneanedsnence 60, 000 
————] 616,000 
EE Ci Riidnnssctstndericeccinasebeded oe tC a Sere 50, 000 
a a eae iti 125, 000 
Martinez, MRS Gtedissdsecstinunaek | 655,000 
Narco, Rie ae es Seca, al 82, 000 
Wilmington-Dominguez Calif...... 79, 000 
TO ini a k temariok newes 170, 000 
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AppenpIx A.—Major and intermediate oil companies and subsidiaries listed in 
order of refining capacity—Continued 





























Capacity, barrels 
per day 
Company Refinery location 
Refinery |Company 
total 
ee OR ch a ncnisdctanniccnscinaaiana CPOE, ORGS. ccc nncsnnculelddahaa 32, 000 
Philedeiphia, Pa...........cssesss- 183, 000 
poe oo 245, 000 
yo) Sa ae 11, 478 
"CO Sa a oat ccaricinincscoungntl 42, 000 
———mn «= 813, 478 
Standard Oil Company of California......._.- OTS, COTE on einnnocvunennae 20, 000 
eee, OOM... nnnncacncsctnnce 120, 000 
| 165, 000 
305, 000 
American Bitumen & Asphalt;Co__.__.._-| PND ND acc ucsiccasns miaieranins 7, 500 
Pemennnnts, GENO... ccc nccaskcsase 10, 000 
Ry NOI Sat ee eed 6, 000 
PI NII Ga cinticn aceaminoadieaien, 6, 500 
30, 000 
Ce OR Gis i rncnctcecenmecnieadled Perth Amboy, N. J............s.s.4 | 72,000 
Salt Lake Refining Co_...........-...-... Salt Lake City Utah................ 36, 000 
Socal Oil & Refining Co. .....-.....-...-- Huntington Beach, Calif..........-- 2, 350 
Standard Oil Company of Texas_......... EON MOEwaxiniscnccunennnsneens et 36, 000 
=| 1 481,350 
Sinclair Oil Corp.: Sinclair Refining Co_......| East Chicago, Ind_-...........-.-.-- 111, 000 
| ILS ccnawacedaaauneubiaded 29, 000 
BG, RR aa Sr 138, 000 | 
Oorpus Obristi, Tex.......<.<ccssds 29, 000 
ERNE SEG DRiss ccenecccsconunces 114, 000 
SN i at 24, 000 
1. SL RE I: nadedanegdmaneihies 8, 000 
—_—_—_ 453, 000 
Tide Water Associated Oil Co...........---_- Bi SS Serres -| 108,000 | 
| Delaware City, Del..............--- 120, 000 
| | 228, 000 
Skelly Oil Co. (recognized as under com- | Denver, Colo. __....-.-...-.-..--.-- 1, 650 
mon ownership, although not a sub- | El Dorado, Kans___.........-.-.---- 45, 000 
sidiary of Tide Water). EVIE BORE adi diwcdeiceeeltce 7, 000 
53, 650 
SSE 281, 650 
Cities Service Co.: | 
Cities Service Oil Co. (Delaware) -__...-.-.- | ee Cnieees, IMG... occnccasccucecs 53, 000 
| Ponca City, Okla.....-- iedaisicsisoaichaienaad 23, 000 
76, 000 
Cities Service Oil Co. (Pennsylvania) ...../ Linden, N. J........-.....---.-...-- 15, 000 
Cities Service Refining Corp_.........-..-- | Eee CRE: TUB. « ccccsansosasncces 180, 000 
=——_——— 271, 000 
Phillips Petroleum Co-_.....-- oe wneccact ) GE EI BEUEED.. caccoccosnmececne 2, 500 
Kansas City, Kans..................| 55,000 
| Okmulgee, Okla...........-- 17, 500 
gs EE 71, 000 
{7 eee 85, 000 
Woodscross, Utah..........--- 12, 500 
243, 500 
Union Oil Company of California___ -- ll EE ey OIG cicineccuesnctaadane 5, 000 
Bo 7 So eee eee 4, 000 
Maltha, Calif......- 8, 100 
Rodeo, Calif. ...-...-- z iii 85, 900 
Sante Maria, Calif.................. 21, 500 
Wilmington, Calif 108, 000 
232, 500 
i ht DEOTONS SIOOK, PO... nccuccccce 145, 000 
NE Sian sido as nenasanuiadwsse 86, 000 
231, 000 
The Atlantis Refining Oo.................<..- Philadelphia, Pa....................| 148,000 
te SE BIE dnc ccncnccanwancae 62, 000 
210, 000 
PN NN i a i et oes eee BIG BI 5c a cncentaeuesanceueen’ 47, 500 
ee 78, 900 
POIs SIs iin cncncueectaeuee 17, 500 
EE SE dnlvancesanernsnscatiien 38, 400 
182, 300 


28856—59 13 
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APPENDIX A.—Major and intermediate oil companies and subsidiarics listed in 
order of refining capacity—Continued 





Capacity, barrels 























per day 
Company Refinery location 
Refinery |Company 
total 
Sunray Midcontinent Oil Co.: 
a a cnn male ain ei UID COIR ocn cen mnescuseccuncan 42, 000 
West Tulsa, Okla-__- ikieussawe 67, 500 
109, 500 
Suntide Refining Co.....................- Corpus Christi, Tex ; 65, 000 
— 174, 500 
Comtinemtal OR O0.. ... .ncccccccccons oes Artesia, N. Mex io Srisictaeimms tela 3, 900 
NG ba nnwonsnnennnaes 9, 250 
Farmington, N. Mex.........---.---- 750 
a Ul 6A. a 57, 000 
Westlake, La cee = 49, 000 
Wichita Falls, Tex LUiddaiia Bed 8, 000 
SING. pi ccanceivneccsenns 11, 000 
Glenrock, Wyo___-.- is aati 3, 650 
—_—_—_—_— 142, 550 
Ashland Oi] & Refining Co_-___.-...--.. | I I a bc aneoacininias 25, 000 
I CE nic wmienmndcen 70, 000 
| Findlay, Ohio.........-.---...--.... 15, 000 
Valvoline Oil division..............-.-..-.- 4, ee 5, 500 
Frontier Oil division................--..-. North Tonawanda, N, Y-.-.-.......--. 25, 000 
— 140, 500 
Standard Oil Co. (Ohio)........--...-.-..-..- Cemeee:, Cad... cuss ci 52, 000 
ST 4. apiece eel 48, 000 
SE MII nc adinduncuéccate diesel 23, 000 
| 123, 000 
Sohio Petroleum Co_-.......-.-- abibkes PINE TE og ncn stednindacosute 16, 500 
| ————— 139, 500 
a celle i ION... cancceauvnsseces 130, 000 130, 000 
Onis Ol GA. <. wncccnnce Lpchahebicbidinneb aie SESE a | 40,000 
SS ere 6, 000 
{-———~ —— 46, 000 
j a 
Total, 21 major and intermediate oil 
ee iam dein dhe bensereeaeeenaneee 7, 279, 428 


1 This company is also considered, in the petroleum industry, a major oil company although its refining 
capacity is small in relation to its principal activity as an oil producer. 


Source: Bureau of Mines Information Circular 7761, Petroleum Refineries, Including Cracking Plants 
in the United States, January 1, 1956. The above tabulation includes capacity under construction and ex- 
cludes capacity which has been shut down. 
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APPENDIX B.—Small refiners listed in order of refining capacity 























| Capacity, barrels 
per day 
Company Refinery location aa ata 
Refinery Loneeseny 
total 
Aurora Gasoline Co.........-- ishdnw nan desbblee ptr eth BEI. - vnc peercercutéile ste 40, 000 
SN RR oie 5s a Gussssivinr ani ateines ematen 7, 500 
CN eS ee ee 12, 000 
—_—- 59, 500 
Southwestern Oil & Refining Co...........-.- Corpus Christi, Tex............-. 53, 000 53, 000 
pe, oe LS ee ee Mien3.< pridinenanie asi 40, 000 
Delhi-Taylor oi Corp. and Mayfair Port Isabel, Tex...............--.--- 11, 000 
Minerals, Inc. —— 51, 000 
Leonard Refineries, Inc............-.-------..| Leonard Divisions, Alma, Mich..-- 30, 500 
Mid-West Divisions, Alma, Mich... 10, 000 
Roosevelt Divisions, Mount Pleas- 7, 500 
ant, Mich. ——- 48, 000 
Eastern States Petroleum Co., Inc...........-}| Houston, Tex..........-..-.-.--.- -| 47,000 47, 000 
Cosden Petroleum Corp-..------ plkbikidtdhent J), eee 28, 000 
Col. Tex Refining Co...-...-.-...-.-------| Colorado City, Tex..._- ets Seidel 11, 000 
Oulpe HORNS COs oo cone ocscee-sanbaaidis EE Ma a indhcetscincdcacchans 6, 100 
—__ 45, 100 
Pontiac Refining Corp... .-.--..-- --«-| Corpus Ciristi, Tex.................| G08 40, 000 
Nalco Asphalt & Refining Co.....-.-- noe ht ES EEMeniccecevccexcexeves 16, 000 
Wilshire Oli Co., Inc..........----........| Nerwalk, Callf.......-.-. i 23, 500 a 
SS , 500 
Republic Oil Refining Co...--..--.- Sa. )|0|hl:l canine 36, 000 36, 000 
Crown Central Petroleum Corp...- i i séenbs 35, 000 35, 000 
Cooperative Refinery Association... -........- ORIN, MIDs oo Seco cccccnnass 24, 500 
Phillipsburg, Kans- -- - - - aa. 8, 000 
Scottsbluff, Nebr----.- aint wake 2, 200 
—_—_——— 34, 700 
Deep Rock Oil Co ; side ows) IIE EBs sececscces ek 19, 000 
oy ES ees ee 15, 000 
—_— 34, 000 
Texas City Refining, Inc.....---..----- Sa te A ne ....| 30,000 30, 000 
Anderson-Prichard Oil Corp---- , Arkansas City, Kans_..--- ; 18, 500 
Cyril, Okla. .-- canaaceahye eee 
| -—— 29, 500 
Clark Oil & Refining Corp...............-...- ere 21, 500 
NE initiates cicidamintcuaeiimaniieet 7, 500 
—_—_——— 29, 000 
meee Petwelean OrW... «. ccnnensccccceceosstsins IO, ccctdatnincnisenoceter 10, 000 
SLs vnncauncignbatinewtineun 18, 000 
| 28, 000 
ND GN OI ia hs nit ok ce cieenmnemegndib baad Sn SE, Ms cqndwedeencecenainn 27, 500 27, 500 
National Co-op Refinery Association.........- McPherson, Kans. 26, 000 26, 000 
Seems INGREROre Ol 00: .ncncecenseccoeonectat Pine Bend, Minn. 22, 200 22, 200 
Rnenits TIGUONN C50... ..20ccseccocccenniibebe ih. cninupabtiounannenekhte 20, 000 20, 000 
Eee. ey CRD. cconcccccctnds cna 8, 000 
Ben Franklin Refineries. ..............-.. PY SE inédsncdcdeswacensnanied 12, 000 
-_ 20, 000 
Derby Off Co......-.-....-. acne email WFR TNE aevicisccevenescssente 18, 500 18, 500 
Douglas Oil Company of California..........-. ON ee 9, 500 
Se A ak sinccnrinnacicttinnnsiasiteuinal 6, 000 
Santa Maria, Calif.................. 2, 000 
_—__— 17, 500 
Farmers Union Central Exchange, Inc........| Laurel, Mont...............--.---.-- 17, 000 17, 000 
Northwestern Refining Co.._...............-- New Brighton, Minn............--.- 3, 000 
we. LS, Se 14, 000 
-__ 17, 000 
El] Dorado Refining Co.__...........-..-----. TER RPOOEO, TEMG. ccncnascncesasccnnn 16, 350 16, 350 
Shamrock Oil & Gas Corp i ee ee ll ON 6 nat acccannanaind nce 15, 300 15, 300 
Vickers Petroleum Co., Inc........-..--..---- PN is ocd snccnnccnsumdeness 15, 000 15, 000 
rremior Ol] Reining Oo..........--csvsedcncs ee Wis 5. deteedns Sea seid 2, 600 
oh )) imibdl 7, 900 
POSIT. FOR ican nccntsnenctbeebie 4, 500 
—_-—- 15, 000 
McMurrey Refining Co--..-.............--.. i antddicimaibizdaavicenicdblult 15, 000 15, 000 
American Liberty Oi] Co.__.....- aki ek Mount Pleasant, : heaareaaerrine, 15, 000 15, 000 
Rock Island Refining Corp...................| Rock Island, oe 14, 500 14, 500 
Frontier Refining Co--. entae Cheyenne, Wyo Eee ae 14, 500 14, 500 
Hancock Oil Company of California...-.--.-- ~, Sipe) PE, CBU. wc cnaneccccesesses 12, 000 12, 000 
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APPENDIX B.—Small refiners listed in order of refining capacity—Continued 





Company 


Ingram Products Co.- 


MacMillan Petroleum Corp..........-.---- 
Midland Cooperatives, Inc.............-.-...- 


Corpus Christi Refining Co................. 
I Ng ticks scciasmimneged tere eon 


INNS 666 cineacimininamsenpeiyiirat 


Penzoil Co 


Indiana Farm Bureau Co-op Association, Inc.| 
i i te ec ccutaeeeedemeb ee 
REET ADDED. ccucncdmeedccacdadddcadnwe 
Mohawk Petroleum Corp-.-..-..---------- 
ETE. cccucnesvicakennsuteuwee 


Cross, Henry H., Co--._---- Sestemehastee 


E] Paso Natural Gas Products Co-----.----- 


Husky Oi] Co_...-.-.---. 
Louisville Refining Co., Inc 


Oriental Refining Co---.- 


Delta Refining Co_- 

Hunt Oil Co-. ‘ 
Lake Superior Refining Co--.-- 
Polury Asphalt Co__.-.. 
Sunland Refining Co--- 

Wilcox Oil Co-_-_-- 

Naph-Sol Refining Co-- 


Edgington Oil Refineries, Inc-_-. 


Empire Petroleum Co. - 
Pana Refining Co-_--. 
Bioux Oil Co--- ‘ 
Empire State Oil Co-. 


ED CIEL Oe... in ceniepuinnsienmaseedes 


Century Oil Co.........-.- 
Kendall Refining Co-_-- 


Sunset Oil Co 


Southland Co 


Ind. 


West Branch Refineries, Inc...........--..-- 


McBride Refining Co., Inc 


| Meraux, La. ee 
\ | 


International Refining, GS specie cciren abu : 





Prewitt, N. Mex.......- 
| Bloomfield, N. Mex-- Saiisoestiaipllet | 


Wi fiJcscscsthueeed -| Louisville, Ky-- 
Petroleum Specialties, Inc. .....-...-.-...-- 
s0nneen OR MORO O00. ic cc ec sccccccsane 


Panhandle Oil Corp-.-_..--.----- iaparnenreds 


Cotton Valley Solvents, Inc_.........------ 


NS COE cepted nanunboteutinn 


ok ae ee oe 
Gy SE I rcctwadiewnuwaimmwwdams 
SE SON SIG cnenictinndweieeneweate 
P. W. Oil & Refining Co., Inc. ..-......-..-- 
Crystal Refining Company of Carson City, | 


TN eee 
EE CR ncndniwendacenmennétunae 
NE ean nse 
South Texas Refining Co....................- 
PERIGEE BUG QO wcswacdcconcscsusctsataus 


Refinery location 


a 
nN INT WN a ca meapsi eel 


DI es ace ccocvicaiwoubenll 
Oenneus Onbristl, Tex.......c.ce..scee 


A Se ecu cccecenunsensany 
MEE, MNEs pacesccccccnccccnded 


| een 
OC. 6. eee 


PIE, BA, cccécectbauceedussdec 
We EEE, SO icccdccckceusiecs 


SN, Sn pret eeennniewensdcne | 


Farmers Valley, Pa................- 
SE I TEs VC Racacavccdsuccseoens 
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APPENDIX B.—Small refiners listed in order of refining capacity—Continued 





Capacity, barrels 























per day 
Company Refinery location es 
Refinery |Company 
Ota. 
Cen Fe Ee a on ittisininmserneuiraicha SA GIE, SONU 6 ci ceritccpnnininioni sie 2, 900 2, 900 
Western States Refining Co--................-.| North Salt Lake, Utah.............. 2, 800 2, 800 
Eddy Refining Co................-- Hakboddben as ee 2, 600 2, 600 
eG, eens OG. os: 255. bcs peed i MUI, TMB ic osc emerie's <htind 2, 600 2, 600 
DIOR BOON SIU oc scvnmted cn acnccaesinne letaonhd Titinchtinihniecenetnadaliodmedsn 2, 500 2, 500 
Wolf’s Head Oil Refining Co., Inc............ MN PRS ad ia Se on cette 2, 500 2, 500 
Advance Refining Co., Inc...............-...- Centralia, Ml uactidbidhideiddnastiotae 2, 500 2, 500 
Gladewater Refining Co___............---..-- GIBCO, "BW cnc cecemedcscuddaes 2, 500 2, 500 
Queen City Oil & Refining Co-......-......--- DIE, IN. DR vnssncndtinnnddvene 2, 500 2, 500 
Calumet etter Ue. 220. 652.0 es Os a. A ds BS 1, 200 
PURO, BA vo tctitds veteinitp cds 900 
_—_—— 2, 100 
Big West Oil Company of Montana. --......- 0 eae ere 2, 000 2,000 
Century Refining Co., Inc_......-...---.----- | Shallow Wr eee, Te i. os 2, 000 2, 000 
Marvel BeGnies O05 «4... +. sceeemensdsewsoennestt Gremd Beanie, Mig. 666k cick scwae 2, 000 2, 000 
Mid-American Refining Co.............------ CN CE, 55. nitomiinnignabannt 2, 000 2,000 
Seminole Asphalt & Refining, Ltd__.........- a CT 2, 000 2, 000 
TN EME Ab. on ¢adbadetinn tibedddaddosaawren Gainesville, Tex... 2, 000 2, 000 
Pennsylvania Refining Co...-.......-.-----.- Karns City, Pa... 2, 000 2, 000 
Vulcan Asphalt & Refining Co._..........--.- a 1, 800 1, 800 
Wee MEO ©00S.. cc cc denssccachind= dadccun) Bs Cems ars beccncentaebcesee 1,7 1, 700 
Sonneborn, L. Sons, Inc. ....--- secncccl Es B Wen cecvaccssecandete een 1, 650 1, 650 
CRIA TABOR, ein eka bnwddcnncss bieb on Rs TEE cnn dadnabes cpadeisae | 1, 500 1, 500 
IEE HIE FEI 0s inte nied eens tects slid Be . * & jee 1, 500 1, 500 
Evangoline Refining Co., Inc......-...---.---- PRN, Son aslo kacnsscaawbnonde 1, 500 1, 500 
Oxnard Oil & Refining Co.................... Lo, She, Se ee eee 1, 500 1, 500 
Diamond Asphalt Co_.._-.- eet aided 1 ee COUN chin aque Seseratnreun 1, 500 1, 500 
Warrior Asphalt Corp Teton de SIU 6 AY a Re 1, 400 1, 400 
CGOee HUNAN IO 5. Sowh 2 Sv kdnsacndecaswascs | Reed CFUGY, MENOML SA den knsawdebaaee 1, 383 1, 383 
Petroleum Products Refining & Products Co.| Leuders, Tex pa ktetcn eens 1, 300 1, 300 
Palomar Oil & Refining Co...........--.----- | Bakersfield, NR eit ce te | 1, 300 | 1, 300 
Faxeriss Oil & Refining Co..........-.---.-.-- | Monument, N. Mex...-.-.....-....- 1, 200 1, 200 
Rado Refining Co. _.. : | McAllen, Naas fee ise. dit 1, 200 1, 200 
Uinta Oil Refining Co aie ae | Jensen, Utah_. Succ ecey 1, 200 1, 200 
Canal Refining Co-- ; | Church Point, La.-_.-- shies 1, 200 1, 200 
Bryson Pipeline & Refining Co., Inc__-. | Bryson, Tex ‘ ‘ 1, 100 1, 100 
Three Rivers Refinery-- ; | T hree Rivers, Tex. .........-.----- 1, 100 1, 100 
Monarch Refineries, Inc... | Oklahoma City, Okla.....:.: mas 1, 000 | 1, 000 
Somerset Refinery Somerset, Ky... giana 1, 000 1, 000 
Superior Asphalt Co-- Oxnard, Calif. __ oi 1, 009 1, 000 
Breaux Bridge Oil & Refining Co., Inc | Anse La Butte, La..._- | 1,000 | 1, 000 
Four States Western Refining Co | Farmington, N. Mex-.-.-. | 1,000 | 1, 000 
Searle Petroleum Co--. | Salem, Nebr--.- 1,000 | 1, 000 
Bayou State Oil Corp. i | Houston, La. - | 1,000 | 1, 000 
Great National Refining Corp-. Ida, La a] 800 | 800 
Southern Oil Co ‘ Nashville, Tenn. ...-. 700 | 700 
Dewese Oil Refinery Weston, Ohio. | 500 | 500 
Wireback Oil Co | Plymouth, Il. | 500 500 
Jet Fuel Refinery. ; Mosby, Mont-. - | 400 | 400 
G&BCo Graham, Tex... aad 300 | 300 
Jervis Refinery Troy, Ind- | 150 | 150 
C & H Refinery--. é Lusk, Wyo---- See 150 150 
Total small refiners. : [ee 367, 873 


Source: Bureau of Mines eee nee Circular 7761, Petroleum Refineries, Including Cracking Plants 
in the United States, Jan. 1, 1955. The above tz rbulation includes capacity under construction and excludes 
capacity which has been shut down. 


PREPARED STATEMENT OF EDWIN JASON DRYER, REPRESENTING INDEPENDENT 
REFINERS ASSOCIATION OF AMERICA 


This statement is made on behalf of Independent Refiners Association of 
America, an organization of independent refiners, countrywide. The association © 
differs from other associations in the petroleum industry in that its membership 
is limited to independent refiners and its special objective and concern is to 
maintain the competitive position of the small independent refiner in an industry 
which historically has had a strong tendency toward monopoly. Thus the ob- 
jectives of this association coincide directly and specifically with the declaration 
of policy at the beginning of the Small Business Act of 1953: 
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“The essence of the American economic system of private enterprise is free 
competition. Only through full and free competition can free markets, free entry 
into business, and opportunities for the expression and growth of personal ini- 
tiative and individual judgment be assured.” 

I appear here today because the Small Business Administrator has promul- 
gated a definition of small business in the petroleum industry which is contrary 
to the declared purposes of the above small-business legislation. The definition 
promulgated by Small Business Administrator Barnes will have the effect of 
denying small-business certificates to some small independent refiners who are 
critically essential to the maintenance of effective competition in the petroleum- 
refining industry and indeed to competition in the petroleum industry as a 
whole. Much of the effective and significant competition in the refining industry 
today is represented by firms now excluded from certification by Mr. Barnes. 
The strength of the independent segment of the refining industry, and the 
maintenance of competition for the major oil companies in the long run, depends 
substantially upon the firms now excluded. Were there a plot, step by step, to 
eliminate competition in the petroleum-refining industry, no better device could 
be designed than to divide the independent segment into separate parts and to 
place one such separate part in a competitive crossfire between other independent 
refiners with a statutory preference under the small-business legislation, on the 
one hand, and the major oil companies with their widespread, integrated opera- 
tions and vast resources on the other hand. 

The essential facts on this problem were presented to Mr. Barnes in a formal 
statement under date of January 25, 1958, in addition to earlier letters and an 
appearance by the Independent Refiners Association of America at Mr. Barnes’ 
hearing on February 25. 

The IRAA statement of January 25 has been submitted to you for your exami- 
nation, and it is requested that it be made a part of this hearing. I shall not 
duplicate here the analysis presented in that statement. 

I should like instead at this time to comment upon Mr. Barnes’ decision in this 
matter, thus bringing up to date the views contained in the IRAA statement of 
January 25. 

IRAA had urged Mr. Barnes to adopt a definition in the petroleum-refining 
industry which would separate large from small based upon refining capacity, 
with the capacity dividing line set at 75,000 barrels per day. The figure of 
75,000 barrels per day was one generally recognized in the petroleum-refining 
industry as dividing the small independent firms from the major and inter- 
mediate companies. Indeed, this fact was so clear in the hearings before Mr. 
Barnes that he admits it in his decision of April 11, 1958. But, Mr. Barnes has 
refused to adopt this natural distinction between the major and intermediate 
companies on the one hand, and the small independents upon the other hand. 

The basis of Mr. Barnes’ decision is set forth in the following language, at the 
middle of page 3 of his decision : 

“An analysis of the capacity of the petroleum-refining companies reveals that 
there is not a clear breaking point under 65,000-barrels-per-day capacity. How- 
ever, it is not clear to me, on the basis of testimony received, that to fix the 
capacity at that size and thus include all the independents would not result in 
precluding some of the smaller refineries from competing with the larger in- 
dependents under the set-aside program.” 

This is a very neat bit of verbal legerdemain: because testimony before him 
did not assure him that competition would be maintained in one area (one as 
to which the testifying independent refiners actually had no question and there- 
fore presented little testimony), he adopted a rule which will in fact have an 
adverse result upon competition in the refining industry generally, an adverse 
result which was anticipated by and a source of alarm to independent refiners, 
an adverse result as to which nearly every witness in oral testimony before Mr. 
Barnes testified. 

To afford you an understanding of this situation, let me briefly review first 
the testimony publicly received by Mr. Barnes and, second, the secrecy which 
has cloaked whatever other evidence has been received by Mr. Barnes. 

Of some 13 witnesses who testified before Mr. Barnes on February 25, only 2 
companies appeared in support of the definition of “small business” proposed at 
that time. One of them, Big Horn Refining Co., of Billings, Mont., with a 6,000 
barrels per day capacity plant at Lovell, Wyo., expressed concern that, without 
a low-capacity definition, some plants of major companies in the Rocky Moun- 
tain area—such as the 37,000-barrels-per-day plant of the Salt Lake 
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Refining Co., a Standard of California subsidiary—might qualify for SBA 
certification in competition with Big Horn. This was obviously a misunder- 
standing which was cleared up in subsequent discussion. The IRAA 75,000- 
barrels-per-day cutoff would be applied on a companywide basis, including re- 
fining plants of all oil affiliates, thus excluding all plants of major companies. 

The other was Empire Petroleum Co. of Denver, Colo. It supported the SBA 
proposal with the objective of seeking uniformity among Government agencies 
in the definition of small business. Mr. Stone, of Empire, referred to the small- 
business preference in mineral leases on Federal lands for which the Depart- 
ment of the Interior has applied a 15,000-barrels-per-day cutoff. He said that the 
figure of 15,000 barrels per day might be raised by Interior since plant capacities 
had increased in recent years and that a figure of 20,000 to 25,000 might be 
appropriate for both Interior and SBA purposes. It should be pointed out, 
however, that later in the hearing, Mr. Rodman, of Anderson-Pritchard, who 
had previously been in the Rocky Mountain area, pointed out that the Interior 
definition was primarily designed to exclude major oil compuanies in the Rocky 
Mountain area. He said that the Small Business Administration definition 
should have a similar objective but on a countrywide basis and that to serve 
that purpose countrywide, a higher cutoff figure such as that proposed by IRAA 
was necessary. 

All other witnesses before Mr. Barnes opposed the SBA definition. 

Eight refiners testified in opposition to the SBA proposal: Anderson-Pritchard 
Oil Corp.; Cosden Petroleum Corp.; Derby Refining Co.; Great Northern Oil 
Co.; International Refineries, Inc.; Leonard Refineries, Inc.; Premier Oil Re- 
fining Co.; and the Shamrock Oil & Gas Corp. Mr. Otis H. Ellis, of the National 
Oil Jobbers Council, also opposed the SBA definition. While each of these wit- 
nesses placed emphasis upon special factors affecting his own company or or- 
ganization, such as the special problem of small refiners who are affiliated with 
other companies with a number of employees engaged in nonrefining activities, 
each of these spokesmen indicated that the main problem was to limit certifica- 
tion to companies which were not large companies by oil-industry standards. 
Directly or indirectly, each of these companies indicated that the IRAA proposal 
for a 75,000-barrels-per-day cutoff would be acceptable. 

Counsel for the Independent Refiners Association testified, on behalf of the 
association, in favor of the 75,000-barrels-per-day definition proposed by the 
association and against the SBA definition. 

It is respectfully submitted that the public testimony of these witnesses, after 
a call by Small Business Administrator Barnes for comments from all who were 
interested, affords little support for the Small Business Administration defi- 
nition proposed at that time or its slightly altered substitute now in effect. 

If there is any support for Mr. Barnes’ decision in the testimony received then 
it must be in letters, memorandums, or telephone calls received by the Small Busi- 
ness Administration as to which we have been denied any access or substantial 
information. Mr. Barnes did indicate in his correspondence setting the Febru- 
ary 25 hearing, as well as in his decision, that he had some 50 responses to his 
request for comments on the proposed Small Business Administration definition. 
He classified these responses as follows: “As of this writing, 49 written com- 
ments have been received, 19 in favor of the proposed definition, 23 opposed, 
5 no stand, and 2 which agree to one part and not the other. Of the 23 who 
oppose, 3 do so because the suggested number of employees and capacity are 
too high. Of the remaining 20, a majority objects to the inclusion of employees 
of affiliates and subsidiaries.” 

This is the extent of the information available to the public on the additional 
testimony received by Mr. Barnes. Yet even this meager information is sig- 
nificant in that it shows a substantial opposition to the Small Business Ad- 
ministration definition. Furthermore, while the replies approving the Small 
Business Administration definition can be counted as approving the SBA defi- 
nition they cannot be counted as recording opposition to other definitions with 
a higher capacity cutoff figure. Many of those who approved did so because 
their companies were satisfactorily covered by the definition and they would 
be equally or even more satisfied with a definition also including other inde- 
pendents. We therefore respectfully submit that, on the totality of the evi- 
dence available to the public, there is no support for the decision Mr. Barnes 
has taken in this matter. 

If there is any basis for Mr. Barnes’ decision, it must be in documents to 
which we have been denied access; if his rulemaking has any basis at all, its 
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basis is secret. And secrecy has shrouded not ony these documents, but has 
characterized the development of this special discriminatory treatment against 
independent oil companies from the start. When a change in criteria for small 
business certification in the refining industry was first rumored, we sought an 
opportunity to confer with the appropriate officials of the Small Business Ad- 
ministration. We were told, in effect, that such a conference was not desired 
until after—and I repeat after—the Administration had determined what it 
wanted to do. 

Faced with this situation we prepared a written statement of our reccom- 
mendations with regard to criteria. These recommendations were addressed on 
December 18, 1957, to Mr. Jules Ables, Chairman of the Size Standards Com- 
mittee. In view of the short time available, we asked for the names of the other 
members of the Size Standards Committee so that copies of our recommendations 
could be addressed simultaneously to all. We were told that these names would 
not be made available to us. We were told also that nothing could be gained by 
providing such extra copies because it was the Committee procedure merely to 
have such proposals read to the Committee. When we persisted, we were told by 
the Chairman of the Size Standards Committee that the best thing we could ap- 
propriately do might be to send a copy of our proposal to another official of the 
Small Business Administration, not a member of his Committee, who with the 
Chairman decided these matters in practice. 

Faced with the possibility that this important matter might be decided in a 
star chamber manner, by a secret committee within the Small Business Admin- 
istration, we addressed ourselves on December 19, 1957, directly to Mr. Barnes. 
Subsequently, on December 31, 1957, Mr. Barnes set the public hearings and 
asked for industry comments on the proposed definitions. He subsequently 
called the public hearing of February 25. 

But the secrecy of December carried through to January and February. We 
asked in writing and in telephone calls for information as to the basis of the 
Small Business Administration proposal or at least for an outline of the reasons 
supporting the proposed Small Business Administration definition in order that 
the association’s comments could be as specific as possible. No such outline of 
reasons has at any time been furnished by SBA and we have been denied any 
opportunity to examine any of the 49 responses received by Mr. Barnes, com- 
menting on his proposed rule. 

Let me emphasize that at no time did we seek to examine or pry into confiden- 
tial correspondence with the Small Business Administrator-—-we merely wanted 
an indication by summary or otherwise of the expressed reasons, if any, for the 
special, discriminatory and restrictive rule proposed by SBA. We have never 
had such a summary or explanation, and even with Mr. Barnes’ final decision, 
we do not have them. Instead, his decision is expressly based upon a concern 
as to which there was no public testimony, as to which any support, if it exists 
at all, is under lock and key at SBA. 

The manifold adverse consequences for competition from the SBA definition 
in petroleum refining are spelled out and then summarized at the end of our 
memorandum of January 25. I solicit your attention to them, and I shall not 
repeat them here. 

I do wish to emphasize here, however, the special, discriminatory and restric- 
tive nature of the SBA rule for petroleum refining. What SBA has done is to 
take its usual test based on numbers of employees and grafted thereon an 
additional restriction to exclude certain companies, which would otherwise be 
eligible, from getting a certificate. 

Such a special rule should only be issued when the need for it is abundantly 
clear—certainly not when all the evidence runs contrary to it. 

All the available evidence is to the effect that a special rule for the petroleum 
refining industry is indeed probably desirable—but it should be a special rule in 
the opposite direction—a special rule recognizing that in the refining industry 
even the small companies are large compared with other businesses. What is 
needed is a special rule separating the small from the large on a basis which is 
meaningful in the petroleum industry. What is needed is a special rule designed 
primarily to promote, in the petroleum industry, the competitive results for 
which the small-business legislation is intended. 


THE PROBLEM AND THE SOLUTION 


In view of the facts above described, one can only wonder: Why has Mr. 
Barnes issued a rule which will work opposite to the purposes of the Small Busi- 
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ness Legislation? He is acting contrary to the objectives of the Small Business 
Act, and therefore, giving credit for honest intent, he must be operating under 
some misunderstanding of the purposes of that act. If this is so, it is a matter 
which Congress can through legislation or otherwise act to correct. 

We believe that Small Business Administrator Barnes is subordinating the 
statutory objective of competition, to some generalized idea of what is a small 
business in other fields of trade and industry. We believe that he shrinks from 
certifying the larger independent oil companies because they in fact are large 
by corner drugstore standards—and in so shrinking he is playing into the hands 
of the real giants in this industry who, within a few companies, control 85 per- 
cent of the country’s refining capacity. We submit that the application of such 
corner drugstore standards to the petroleum refining industry will defeat rather 
than promote competition, and will thereby operate contrary to the Small Busi- 
ness Act. Weask that Small Business Administrator Barnes be advised accord- 
ingly, so that, freed from the bonds of his present misinterpretation of the law, 
he can issue certificates to all the small independent refiners, instead of merely 
to some, thus putting the independent segment as a whole, representing 15 per- 
cent of the country’s refining capacity, in a position to compete with the major 
companies, who control the remaining 85 percent. 

Mr. Mutter. Before you proceed, Mr. Drver, would you mind ex- 
plaining to us the difference, if any, between the words, “independent,” 
and “subsidiary” as used in your industry? I notice you refer in your 
statement to major companies, subsidiary companies, and small refin- 
eries, and you referred a moment ago to small and large independent 
refineries. 

Mr. Dryer. There is in the petroleum industry a generally recog- 
nized grouping of the so-called major companies. Nearly everyone 
in the industry would agree that the major companies are the com- 
panies in the first list attached to our statement of January 25, with 
the possible exception of the Ashland Oil & Refining Co., which is 
large in refining capacity, but is historically an independent. It is, 
however, so large an independent that, it goes beyond the size of other 
independents in the industry. 

We have to treat it, I think, as an exception to any capacity rule. 
It is an independent that is too big to fit in the group capacitywise 
of other independent companies. 

Mr. Mutrer. What are these companies independent of that are re- 
ferred to as independent. 

Mr. Dryer. Most of the companies that we have listed as major and 
intermediate oil companies derive historically from the original Stand- 
ard Oil grouping which was dispersed many years ago. Other com- 
panies from time to time have grown so large that they have been rec- 
ognized not only in size, but in the industry in terms of contractual 
relationships as qualifying for admission to the club, shall we say. 

Such a company might be the Pure Oil Co. In this industry it is 
easier to recognize a major oil company than it is to define it. 

Everybody will agree that the companies in our list A are properly 
classified, but you might find several different definitions un end 
up with that result. 

For purposes of applying the preference of the Small Business Ad- 
ministration, we think very simply that every company that is not 
on list A, that is not a major oil company, is entitled to and needs, in 
order to foster the purposes of the small-business legislation, the cer- 
tification as small business, 

Mr. Mouurer. Do you think it would be possible to simplify the 
definition for this industry by naming the so-called major companies, 
the twenty-one-and-odd major companies, and saying in the first in- 
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stance all other companies are small business subject to somebody 
coming in and showing to the Small Business ‘Adeatitetestor that 
one of those companies is not small business ? 

Mr. Dryer. I don’t see anything wrong with that approach. That 
approach is essentially what most of the witnesses before Mr. Barnes 
recommended. They weren’t precise at times in what they thought 
was a small business. They said, “everybody recognizes who are the 
big companies in this industry. All the other companies ought to get 
a, small-business certificate.” 

One method of accomplishing that result is to use a capacity divid- 
ing line which will produce that result. And such a capacity dividing 
line exists, because among the independent companies the capacity 
figures range all the way from a few hundred barrels a day without 
any appreciable breakpoint in the figures until you get to around 
65,000 or 70,000 barrels a day. 

The next largest company is twice that size, so there is a natural 
breakpoint in the industry, and a capacity figure which is set slightly 
above the capacity of the largest of this group of independent com- 
panies, will accomplish the result which you have just mentioned, 

That was the purpose and intent of the definition as proposed by 
the Independent Refiners Association. 

Mr. Moutrer. With at least one exception that we know of now, 
the Ohio Oil Co., which, while producing only 46,000 barrels a day 
from its refinery, nevertheless is a big oil producer. 

Mr. Dryer. That is right; and that exception would be covered 
because it is recognized as a major company, and in any reasonable 
eae ee of that part of the legislative standard which is in terms 
of independently owned and operated and not dominant it would be 
excluded if it sought to obtain a certificate. 

Another advantage of a capacity dividing line at, say 75,000 barrels 
a day, which is the figure actually recommended by the Independent 
Refiners Association, is that it eliminates the kind of problem which 
was addressed to Mr. Spering, and that is how are you going to 
count capacity. When you have set a capacity dividing line that is 
comfortably above the largest of the independent group and well 
below the next largest company, there is no occasion for a mistake, 
because of differences in computing capacity. Those mistakes will 
wash out. 

But the Small Business Administration didn’t go along with our 
suggestion, and I would like to comment briefly about their proposal. 

irst of all, in reading Mr. Barnes’ testimony, I notice that he said 
that the Small Business Administration definition was accepted by a 
majority in this industry.’ 

That may be technically correct, but I don’t think that the impres- 
sion it conveys is correct. First of all, I must say that we have very 
little information as to what the replies Mr. Barnes has received from 
some 50 companies, when he asked for comments about his proposal, 
were. 

We asked for information, but we didn’t get it. We didn’t try to 
pry into any confidential correspondence. We just wanted to know 
what the reason for this unusual and restrictive rule was so that we 
could address our comments to those reasons. 
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But we were never able to obtain either access to any of the com- 
ments or even a summary of what the reasons in support of the Small 
Business Administration proposal were, with one exception. 

He did classify the responses that he received. He said that of 49 
Stnien eon 19 were in favor of the proposed definition, 23 
opposed, 

Right there we see that that is not the kind of general support which 
a ruling of this importance ought to have. But the lack of support 
goes deeper than that, because of those who were in favor of the 
proposed definition, it goes without saying that a number of those 
would have been equally satisfied and some of them would even have 
been more satisfied with a definition which would have set a higher 
capacity figure, because human nature being what it is, if a company 
was adequately covered under the proposal, it might say that it was 
satisfied, but it would be equally satisfied with a higher definition. 

This classification also ignores the fact that the association as an 
association represents a number of refiners, some of whom did submit 
specific comments to Mr. Barnes, but some of whom did not, relying, 
instead, upon their representation to Mr. Barnes through the associa- 
tion, and when that fact is added to the sheer arithmetic of his classi- 
fication, I think the ground goes out from under any statement that 
this definition has widespread support among the independent com- 
panies in the oil refining industry. 

Indeed, at the oral hearings, of course, we do know who appeared 
and what they said, and there were only two companies spoke out in 
favor of Mr. Barnes’ definition. 

One of them labored under a misunderstanding of what the defini- 
tion was all about, and the purpose and fear of that particular com- 
pany in coming to Washington and attending the hearing was alto- 

ether unnecessary, since they were worried about the fact that a 

tandard Oil plant in Salt Lake City might compete with them if a 
higher capacity figure were employed, a 37,000 barrel per day plant 
in Salt Lake City, which was a plant of major oil company and would 
have been excluded even though the individual plant had only 37,000 
barrels a day. 

The other company that favored Mr. Barnes’ definition did so out 
of a feeling that there ought to be some unanimity amongst Govern- 
ment definitions of small echnadi but as Mr. Rodman of the Ander- 
son-Prichard Co. pointed out subsequently on that day, the purpose 
of the Department of the Interior regulation or definition of small 
business should be the same and was the same as the definition of 
small business that Mr. Barnes was considering, and that to carry out 
the same intent would require Mr. Barnes to set a capacity figure in 
the order of 75,000 barrels a day. 

So that in the oral hearings there were only two witnesses in favor 
of Mr. Barnes’ definition and, of those two, upon analysis, there was 
really no support for Mr. Barnes’ position. 

Now the definition that he has come out with is a restrictive defini- 
tion. It singles out the petroleum industry for a more strict type of 
definition of small business than is true of other businesses. 

In other industries a company may qualify as small business if it 
has up to a thousand employees. In this industry a new and addi- 
tional standard has been introduced, while the facts of the industry 
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actually call for a definition that is more liberal rather than more 
strict. 

The effects of Mr. Barnes’ definition will be to work against com- 
petition in this industry and against the purposes of the small-business 
legislation. 

e will have excluded from small-business certification some 12 or 
13 companies, an increasing number as time goes on and as additional 
independents grow from year to year in size. 

Those companies represent about 40 percent of the effective capac- 
ity—no, they represent about 40 percent of the capacity of the inde- 
pendent segment of the industry in terms of actual capacity. In 
terms of effective competition against major oil companies they rep- 
resent an even larger percentage because a large number of the 
smaller companies exist by reason of geographical or other features 
which permit them to survive, but which don’t permit them to com- 
pete aggressively with major oil companies. 

The companies that he has excluded, it is true, are the larger inde- 
pendent companies, but they are an essential element of the strength 
of the independent segment of the industry, and his definition is 
going to put those companies in a competitive crossfire between the 
major oil companies with their large resources on the one hand, and 
the other independents with the advantage of a small-business certifi- 
cate on the other. 

I believe that Mr. Barnes’ concern in this field, giving him credit 
for all honesty, is that a company that is very large should be denied 
a certificate just because of its size, even though it 1s small by industry 
standards. 

In this instance that will work against achieving the objectives of 
the small-business legislation of maintaining competition. 

I don’t think we have any appeal possible from Mr. Barnes’ de- 
cision except to the Congress, and that is why I am here today. 

Mr. Mutter. Do any of the major companies belong to your 
association ? 

Mr. Dryer. No. We are unusual in the petroleum industry in 
that we represent only independent companies. Other associations 
whose purposes do not coincide with ours, but deal with other aspects 
of oil industry activity, include major as well as independent com- 
panies, with the exception, I guess, of the California independent 
refiners group, which is a local group of independent refiners. 

Mr. Mouter. I think you indicated that at the convention of your 
association the association approved the position you are presenting 
here. 

Mr. Dryer. That is right. 

Mr. Mutter. Was there any division of opinion in the group? 

Mr. Dryer. There was marked division of opinion in the group. 
The smaller companies would stand up and point out that in some 
particular circumstances it might be to their advantage if a larger 
independent, also a competitor, was denied a certificate. 

Then in discussion it was pointed out to them that that actually 
might work out in the reverse; that if the larger independent were 
denied a certificate, his only chance of getting the business would be 
to undercut the major company; that it would in fact work to the 
detriment of the other small refiner. 
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For that reason and because as a group they decided that it was 
better for the independents to stick together in this matter and to 
treat the entire independent segment alike, after a division of opinion 
they merged in the agreement that this was the proper approach. 
Otherwise, they felt that they would be dividing their forces and open 
the door to being picked off 1 by 1. 

Mr. Mutrer. Is it safe, then to conclude that the vote on the 
position you were to present was unanimous ? 

Mr. Dryer. Yes. I am trying to recall specifically. There were 
1 or 2 abstentions from voting, but there were no negative votes at 
our meeting. 

Mr. Mutrer. Do you know how many companies were included 
within the new definition of small business when SBA changed the 
definition from 20,000 barrels per day to 30,000 barrels per day? 

Mr. Dryer. These tables which we hos submitted automatically 
permit you to determine that. There are approximately eight addi- 
tional companies who were added according to this set of figures. 

Now that might vary slightly because there are 2 companies in 
my list at 20,000 barrels a day. There is 1 in this list at 30,000 
barrels a day, another at 29,500, so that the data as of today might be 
slightly different, but it would be in the order of 8 additional com- 
panies were added when the Small Business Administration went 
from 20,000 barrels a day, its original proposal, to 30,000 barrels 
a day. 

Mr. Mutrer. Did any of the members of the association testify on 
their own behalf before Mr. Barnes, or was their position presented 
as the position of the association ? 

Mr. Dryer. Several members of the association testified on their 
own behalf. The Cosden Petroleum Corp., Great Northern Oil Co., 
and Premier testified on their own behalf before Mr. Barnes. 

Mr. Mutter. Thank you very much. You have been very helpful 
to us and I am sorry all of the other members are not here, but you 
can be sure they will read your testimony. 

Mr. Dryer. Thank you. I appreciate the opportunity to appear. 

Mr. Mutter. The hearing will stand in recess until 2 o’clock on 
Thursday in this room. 

(Whereupon, at 4:15 p. m., the committee adjourned, to reconvene 
at 2 p. m., Thursday, June 12, 1958.) 











DEFINITION OF “SMALL BUSINESS” 


TUESDAY, JUNE 17, 1958 


House or REPRESENTATIVES, 
SuscomMitree No. 2 oN GOVERNMENT PROCUREMENT, 
DisposaL, AND Loan ACTIVITIES 
OF THE SELECT COMMITTEE ON SMALL Business, 
Washington, D.C. 

The subcommittee met, pursuant to recess and subsequent post- 
ponement, at 2:10 p. m., in room 1301, New House Office Building, 
Washington, D. C., Hon. Abraham J. Multer (chairman of the sub- 
committee) presiding. 

Present: Representatives Multer, and Riehlman. 

Also present: Irving Maness, subcommittee counsel; K. C. Black- 
burn, research analyst; and Victor P. Dalmas, adviser to minority 
members. 

Mr. Mutter. The subcommittee will come to order. 

Admiral Lattu, we are pleased to have you with us today. 

This Subcommittee No. 2 of the House Small Business Committes 
will resume its hearings at this time on the matter of definition of 
“Small Business,” and the witness scheduled for today is Rear Adm. 
O. P. Lattu, whom we will hear now. 

Admiral, you have a prepared statement. You may read it or 
summarize it, as you see fit. 


STATEMENT OF REAR ADM. 0. P. LATTU, SUPPLY CORPS, USN, 
EXECUTIVE DIRECTOR, MILITARY PETROLEUM SUPPLY AGENCY, 
WASHINGTON, D. C.; ACCOMPANIED BY RICHARD E. SCHATTMAN, 
ASSISTANT COUNSEL, AND ROBERT A. WIGHTMAN, SMALL- 
BUSINESS SPECIALIST 


Admiral Larru. Mr. Chairman and members of the subcommittee, 
I am here at your verbal request and I am very happy to submit this 
brief and will read it to you. 

I am Rear Adm. O. P. Lattu, Supply Corps, USN, Executive Di- 
rector of the Military Petroleum Supply Agency. I have with me Mr. 
Richard E. Schattman, assistant counsel of the Agency and Robert A. 
Wightman, the Agency’s small-business specialist. 

The Military Petroleum Supply Agency is the Agency set up under 
the Navy to fulfill the Secretary of the Navy’s responsibility as the 
single manager for petroleum in the Department of Defense. As 
such, we are responsible for the procurement of the petroleum require- 
ments of the military services. I mention this because this responsi- 
bility to assure that the requirements of the services are available 
when and where needed plays a part in our small-business program. 
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Just about 2 years ago we initiated a set-aside program.for small 
business. Since that time we have continued to expand and improve 
the program. To illustrate the success of our efforts a very few figures 
may help: 


| 
| Percent of 
Total net | Total awara2d 





| | 
| United States 
Fiscal year United States to small | total awarded 
purchases | business to small 
business 
is a cosas la 
a a rs sie abedadientcs | $829, 158,000 | $172, 888, 000 20.9 
Sa 921,797,000 | 215, 906, 000 | 23.4 
| 30. 5 
| 


ICE aN a ae a) ee 836, 135, 000 | 255, 714, 000 





111 months of fiscal year. 


These figures are more meaningful when you realize that a sub- 
stantial amount of dollars go for aviation gasoline which most small 
refiners do not produce. You may immediately ask whether this 
increase is due solely to the benefits of the set-aside program. We 
do not think so. 

In addition to our set-aside program we are constantly exerting 
efforts to increase the numbers of our suppliers. We do this in two 
ways. 

First of all, we have held five joint meetings with industry during 
the past year in various parts of the country such as Los Angeles, 

San Francisco, Tulsa, Houston, and Cleveland. The object of these 
meetings has been to bring our story to industry and, also, to answer 
questions from industry members for whom it is difficult to make the 
trip to Washington. One of the main subjects covered at all of the 
meetings has been small business and our set-aside program. As a 
result of these meetings we have acquired new sources of supply, some 
in the small-business ‘categor y: 

In addition, our buyers are extremely painstaking in all procure- 
ments to insure that the quantities, wherever possible, are broken 
down into quantities which small business can supply. 

Our set-aside program has been enlarged from its inception to in- 
clude motor gasoline, diesel fuels, and Navy special in addition to the 
jet fuels with which it commenced. We have, also, introduced some 
new concepts into the program. For example, most of our diesel fuel 
requirements require tanker loading facilities on the part of the sup- 
plier, something which many small-business refiners do not have. 

To enable these small refiners to participate in the program we 
revised the set-aside provisions to recognize exchange agreements be- 
tween various refineries, which are common commercial practice and 
which enable small refiners to supply requirements they would other- 
wise be unable to consider. We generally use the form of set-aside 
employed by most procuring agencies. 

However, in the procurements which offered the most fertile field 
for small-business refiners we found that the ordinary type of set- 
aside would not accomplish the desired purpose. 

The jet fuel procurement is particularly suited to participation by 
small refiners because jet fuel is a product which is easily manufac- 
tured. It does not, being essentially a low grade motor gasoline 
type fuel, require the expensive alkylation equipment which is re- 
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quired to make aviation gasoline and which most small refiners do 
not have. 

Jet-fuel requirements are announced semiannually to industry 
through the medium of invitations for bids. The contracts reflect 
the estimated jet-fuel requirements of the services as consolidated 
by the agency. 

Occasionally, in addition to the semiannual procurement, supple- 
mental requirements are generated as a result of many factors, such 
as new aircraft becoming available ahead of schedule; good flying 
weather; changes in strategic concepts; and additional commercial 
storage becoming available. 

As can be seen our jet-fuel procurement is one of great magnitude, 
generally running between 35 million and 40 million barrels each 6 
months. 

This semiannual procurement is for several hundred installations 
throughout the entire United States, and the job of evaluating bids 
and awarding contracts is one of our most complex operations. The 
job is made even more complex by the fact that bidders are permitted 
to offer their product in the manner they desire, that is, delivered to 
the Government at the refinery for transportation by Government to 
the using activity or delivered to the using activity by the bidder. 

So, we devised a unique form of set-aside which is used only in 
our jet-fuel procurement—the floating set-aside. 

What is a “floating” set-aside? Why is it necessary? Because it 
is virtually impossible to predetermine the exact location or the quan- 
tity of prospective offerings of jet fuel from small business, it is 
necessary that the maximum degree of flexibility be retained in the 
assignment of set-asides. To accomplish this, we set the total quantity 
of the set-aside on a nationwide basis. 

After the bids are opened, we are then in possession of the exact 
location and quantity of small-business offerings and can specifically 
designate the set-aside quantities by geographic area. At that time, if 
in a particular geographic area it develops that small business failed 
to offer, no portion of the total nationwide set-aside is assigned to that 
area and hence no portion of the set-aside is thereby lost to small busi- 
ness as would have been the case had a fixed and predetermined set- 
aside been assigned in that area. That portion of such prospective 
set-aside may be assigned to some other area where small-business 
firms have shown an ability to utilize the quantity. 

How are the semiannual set-aside amounts determined? As we see 
it, the purpose of the set-aside is to enable small business to sell the 
maximum quantity of jet fuels to the Government. Therefore, ini- 
tially in determining the quantity to be set aside, we examined the 
results under the previous semiannual procurement which did not 
have a set-aside and subtracted the quantity accepted by Government 
from small business from the total quantity offered to Government by 
small business. 

The remainder represented the total additional capacity of small 
business offered but not accepted. This remainder constituted the 
total quantity of the set-aside. To illustrate, for the period April 1, 
1956, through September 30, 1956, small business offered a total of 
10,304,833 barrels and Government accepted 6,865,309 barrels. We 
assumed small business would again be competitively successful in 


28856—59—_—_14 











204 SMALL BUSINESS 


securing approximately 6 million to 7 million barrels under the un- 
restricted portion of the new procurement. 

Therefore, the total quantity which we set aside for the succeedin 
semiannual procurement was 4 million barrels. Since that time eac 
succeeding semiannual procurement has had a set-aside adjusted in 
the light of the latest information available to us. For example, our 
last semiannual procurement had a set-aside of some 6 million barrels. 
Bearing in mind that we would be unable to ascertain in advance just 
which small refiners would be in a position to offer jet fuel and to 
assure small business participation in the full amount of the set-aside 
program, we devised what we have referred to as a floating set-aside. 

So far I have mentioned only the jet-fuel program and the small 
refiner. I believe this committee should be aware of the fact that in 
our procurements we do business with other types of small businesses 
in the petroleum industry. For example, the substantial group of 
compounders and blenders who supply lube oil, greases, and waxes 
must also be considered. I don’t believe that it has been pointed out 
that the definition of small business under discussion here (30,000 bar- 
rels per day refining capacity and less than 1,000 employees) is ap- 
plicable to refiners only. Compounders and blenders are classified 
under the criteria of the 500 rule, subject to exceptions by certifica- 
tion from Mr. Barnes. We have provided set-asides for this group, 
too, and their participation in our procurements is very satisfactory. 

This briefly is how we operate the set-aside program. I would like 
to point out that with respect to this program we can operate under 
any definition of small business which is promulgated by the Small 
Business Administration, providing only that it is a fixed definition in 
the sense that we know bilaee our procurements who is and who is not 
small business. This is essential in determining the quantity to be set 
aside. 

With respect to the recently promulgated definition of small busi- 
ness in the refining industry we did not express an opinion to Mr. 
Barnes on the merits of the criteria he proposed, although we were 
kept informed by him. We did tell him we “agreed in the principle he 
was using.” 

Our reasons for this were chiefly the fact that there was controversy 
within the industry as to what constituted small business and we as 
the procuring agency have to do business with the entire industry. 

In this we attempt to maintain good relations with the empire in- 
dustry. Indeed we feel it a vital part of our job to do so and we there- 
fore felt we could not and should not take sides in what appeared 
to be a controversial issue. In addition we did not have in our pos- 
session all the facts necessary to form an opinion as to where the 
dividing line between large and small business should be. 

Thank you, Mr. Chairman, and members of the subcommittee. 

Mr. Mourer. Thank you, Admiral. Your statement will be very 
helpful to the committee. I think the other procurement agencies, if 
they had done as good a job as you have, apparently, in the jet-fuel 
program, as you have indicated in the early part of your statement, 
the burdens of this committee would be considerably easier. 

The percentage that goes to small business is much higher than it 
is in the other Government procurement. 

I am sure that we are, also, pleased with your statement that you 
will operate under any definition of the small business provided there 
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is sufficient definition so you will know just what procurements you 
can set aside for small business, 

Now, in the light of that, do you have any comments to offer on 
the possibility of fixing a definition for “small business” in the jet 
fuel procurement program by naming all of the major companies as 
“big business,” and any of those not in that list, not in any wa 
subsidiaries of or affiliated with those big companies, as “small busi- 
ness,” subject, of course, to the right of the Small Business Adminis- 
tration to review in making a determination in a particular case. 

Admiral Larru. As my. statement indicated, whatever Mr. Barnes 
determines we will follow as the procuring agency. 

Mr. Mutter. Could you just, by way of opinion, indicate what 
your own personal opinion is? Do you see any objection to that 
kind of definition in this particular field? 

Admiral Larru. Well, again, sir, as a procuring agency, we feel 
that this, really, is a question that we should not voice an opinion on 
because we do deal with the whole industry, and we do not want any- 
body to get the impression that we are trying to influence or have 
anything to say about it. So, I have no comment. 

Mr. Motrer. I do not want to get you into any controversy, or to 
take sides to determine which is small or which is big, but I was trying 
to determine whether it would in any way adversely affect your pro- 
gram if the definition in this particular instance named certain com- 
panies, that these are definitely big business, and anyone else would be 
presumed to be small business until the contrary is shown. That does 
not put you in the position of taking sides one way or the other. 

Admiral Larrv. Yes; that is correct. 

Mr. Mouurer. Do you have any objection to that kind of definition, 
as to the workability of that definition? 

Admiral Latrv. No; I have no objection. I would only like to 
point out one thing; that, for example, in the future in certain mid- 
continental areas the competitive position of the really small refiners 
would materially change, where you have, let us say a medium-sized 
refinery. Then you have a lot of small ones, which may, in the future, 
have problems where the medium-sized refiners are competing with 
them. Andthen what happens? I just raise that as a question. 

Mr. Mutter. That, undoubtedly, will give you some difficulty in 
connection with that. It may, also, require some further definition by 
way of regulation. Medium sized is still not small business. It may 
be necessary—I do not say that it is—it may be necessary to exclude 
the medium sized in order to assure small-business men getting the 
set-aside, I think that problem is true in almost every industry. 

That is why we have so much trouble in trying to lay down a deh 
nition for “small business”—how small must small business be, and 
how big is small business before it is excluded from the small-business 
category ¢ 

If you exclude the medium-sized refineries, would your set-aside 
for small business be smaller or larger? Take the medium-sized re- 
fineries out. Would you be able to give small business as big a set- 
aside as called for in the past few years? What would the change be? 

Admiral Latrv. Today, of course, the set-aside is based on today’s 
definition. If it is raised, naturally the set-aside would be changed 

accordingly to meet the situation. 
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Mr. Murer. The quantity as set-aside for small business is based 
upon your estimate of what small business can supply, having in 
mind the definition that you are working under ? 

Admiral Larrv. Yes. 

Mr. Moturer. If you take out the medium-sized refineries, set-aside 
then would be according to what the small-business refineries could 
actually furnish. There would be no point in calling for 6 million 
gallons of jet fuel if you take out the medium-sized refineries and then 
the small refineries could only supply 3 million; isn’t that right? 

Admiral Larrv. Well, going back to your original question, if I 
understood it, you mentioned major versus others. My comment only 
meant that, if you opened up the present definition—the present one, 
I assume, is small business—then you would be taking in the com- 
panies in between the majors and the small refiners. 

Mr. Motrer. Yes; I understand. If we include in a definition 
additional refineries, under our definition of “small business,” then it 
would increase the allocation to small business ? 

Admiral Larrv. That is the point; yes, sir. 

Mr. Mutter. One thing that is giving this committee considerable 
difficulty is the matter of whether the definition should be set at 75,000 
barrels or 100,000 barrels or 65,000 barrels. The first definition called 
for 20,000 barrels a day. The present definition is 30,000 barrels— 
Mr. Barnes’ definition. I am trying to frame the question so as not 
to put you in the middle. 

Suppose I ask the question this way: Are you in agreement with 
the statement that has been made here, that none of the so-called 
major refineries produces less than 130,000 barrels per day ? 

Admiral Latrv. Will you repeat that to me? 

Mr. Mutter. Are you in agreement with the statement which has 
been made to us, that none of the major refineries produces less than 
130,000 barrels per day ? 

Admiral Latrv. I do not know. I have never looked into whether 
the major is considered big in production or financially and so forth. 
I have never really looked into that problem. 

Mr. Mutter. Then I cannot ask you the other question: What is 
the maximum that is produced by the so-called small refineries? You 
wouldn’t have that information, either ? 

Admiral Latrv. No. 

Mr. Mutter. Would your small-business specialist, Mr. Wightman, 
be able to answer that question ? 

Would you know, Mr. Wightman? 

Mr. Wicutman. Will you restate that question ? 

Mr. Mutter. Are you in agreement or disagreement with the state- 
ment that has been made to this committee, that there are none of the 
major oil refineries that produce less than 130,000 barrels per day ? 

Mr. Wicutman. In the first instance, you would be referring not to 
the major oil company’s refinery, but the major oil company’s opera- 
tions. Isn’t that true? 

Mr. Morrer. Yes. 

Mr. Wicutman. There is a difference in the analysis on who are 
the major oil companies. It depends on who the analyst might be. 
That might range anywhere from 19 companies on up. Of course, we 
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would not be placed in the position of trying to answer that question 
without performing analysis on the industry. 

Mr. Muurer. Could you supply the information on the other basis? 
What is the maximum production, or barrels per day, of the so-called 
smaller refineries ? 

Mr. Wicutman. Well, the definition calls for 30,000. 

Mr. Muurer. We have had proof here that the small refineries are 
6 59 as much as 65,000 barrels per day. 

Mr. Wicurman. That would be a smidille- ground company that 
would = that. That would be the difference between the major and 
the small. 

Mr. Mutter. Do you know any of the so-called major companies 
that produces as little as 65,000 barrels per day ? 

Mr. Wiaurman. I don’t think there is a major oil company that 
produces that small an amount. 

Mr. Muurer. Could you, or either of the two gentlemen with you, 
give the committee the benefit of your thinking as to W hat j is a good 
definition i in this industry of an “independent” and a “major”—what 
is the difference, if any? The words are sometimes used interchange- 
ably—a major oil producer and an independent oil producer. 

Frankly, I am confused as to who is “independent,” and who is 
“major.” And when is it “major,” and when is the “independent” a 
“major.” 

Admiral Larrv. That is a good question, because a lot of companies 
are really subsidiary; and either trying to differentiate between the 
subsidiary and the parent company as well as the independent versus 
the major is difficult. 

I assume the Petroleum Institute here, or some official agency should 
be able to clarify that and bring it down in the various areas, and give 
you exact figures on production of all of the companies. It is all 
available, I am sure, right here in the Bureau of Mines. I assume Mr. 
Barnes has all of that information, for instance, the total capacity of 
all companies. 

Mr. Mutrer. He has already given us the benefit of his thinking on 
some of these problems. I think he will be back in tomorrow to con- 
clude his statement on it. 

I think you are in agreement, are you not, that it is essential to the 
national defense and security that we keep, ‘continually, oil refineries 
in business, no matter how small they may be, so we have them to 
depend upon when needed ? 

Admiral Larrvu. Yes; we did in the last war. And if we have the 
same type of war, we will need all of it we can get. 

I might add here that the Bureau of Mines information Circular 
7815 has an article entitled “Petroleum Refineries Including Cracking 
Plants in the United States, January 1, 1957.” 

That might have the complete information that you are looking for. 

Mr. Mutter. Is the number of employees of the refinery a factor to 
be considered in determining whether or not the refinery is small busi- 
ness or not? 

Admiral Larrv. I have never tried to determine what is small, nor 
whether the number of employees is the proper base for defining a 
small refiner. 

Mr. Mutrer. You wish to stay out of it? 
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Admiral Larrv. Yes, sir; I do not know the answer. 

Mr. Mourer. Admiral, you have taken a very frank position that 
you do not want to get into the question as to who is and who is not 
small business. This committee will not force you to take that posi- 
tion. We did have many other questions that we could have put to 
you, but those questions would require you to take a position which 
you obviously do not care to take. We will respect your position in 
that regard. 

I think it is safe to have you repeat for this committee that what- 
ever the definition is that is promulgated by the Small Business Ad- 
ministration, you will follow. And you will do your best to live by 
it, whatever that definition is. You would rather not take a position 
of saying what the definition should be? 

Admiral Larrv. That is correct. 

Mr. Mutter. Is that a fair statement ? 

Admiral Larrv. That is correct. 

Mr. Motrer. And if the definition is one other than relying on the 
number of employees, you will live by that definition, too! 

Admiral Latrv. Right. 

Mr. Mutter. Although it may make it a little more difficult for you 
to appraise what small business is if the definition goes beyond the 
number of employees, you think you can do the job, nevertheless ? 

Admiral Latrv. Yes, sir. 

Mr. Mutter. Thank you very much, Admiral 

Admiral Larrv. Thank you for having us here. 

Thank you. 

Mr. Mutter. This hearing will now stand in recess until tomorrow 
at 2 p. m. in this room, at which time we will hear Mr. Barnes. 

(Whereupon, at 3:40 p. m., the hearing was recessed, to reconvene 
at 2 p.m., Wednesday, June 18, 1958.) 


DEFINITION OF “SMALL BUSINESS” 


WEDNESDAY, JUNE 18, 1958 


Houses or RepresENTATIVES, 
SuscomMitTee No. 2 oN GOVERNMENT PROCURE- 
MENT, DisposaL, AND LoAN ACTIVITIES 
OF THE SELECT COMMITTEE ON SMALL Business, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 2:15 p. m., in room 
1301, New House Office Building, Washington, D. C., Hon. Abraham 
J. Multer (chairman of the subcommittee), presiding. 

Present: Representatives Multer and Riehlman. 

Also present: Irving Maness, subcommittee counsel; K. C. Black- 
burn, research analyst; and Victor P. Dalmas, adviser to minority 
members. 

Mr. Mutter. The subcommittee will come to order. 

We will resume our hearings on the matter of definition of small 
business. We are pleased to have with us again Mr. Wendell B. 
Barnes, Administrator of the Small Business Administration. 

You are privileged to make a supplemental statement before we 
continue any questioning. 

You may proceed. 


STATEMENT OF WENDELL B. BARNES, ADMINISTRATOR, SMALL 
BUSINESS ADMINISTRATION—Resumed 


Mr. Barnes. Since presenting my statement to this committee on 
May 27, 1958, much testimony has been received concerning my denial 
of a small-business certificate to the Premier Oil Co., of Dallas, Tex. 
I appreciate this opportunity to present certain facts which I believe 
will clarify some of this testimony and at the same time further sub- 
stantiate my refusal to certify this company as a small-business 
concern. 

Statements have been made to your committee that other oil refin- 
eries have small-business certificates. I should like to emphasize that 
when the new definition for oil refineries was promulgated on April 
11, 1958, all outstanding certificates were canceled. No certificates 
have been issued since April 11, 1958, nor have any applications been 
received since that date except from the Premier Oil Co. 

With regard to the definition for oil refineries, I should like to 
point out that it was arrived at only after careful consideration of 
many written comments, as well as of testimony received at a public 
hearing conducted by me on February 25, 1958. 

I believe testimony was given your committee by a representative 
of the Military Petroleum Supply Agency that no complaint had been 
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received by that Agency concerning the definition, except from the 
Premier Oil Co. I have requested that Agency to make a careful 
analysis of the next awards for jet fuel, which I believe will be made 
in July. If this analysis indicates that the new definition is not in 
the best interest of small refineries, I shall take necessary action to 
revise it. : y 

I would like to interpolate at that point by saying that since that 
time I have had a letter from Admiral Lattu, dated June 10, in 
which he says: 

DeEaR Mr. Barnes: I have your letter of June 6, 1958, concerning the recently 
promulgated definition of “small business” in the oil refining industry. 

I agree that it is to our mutual interest and benefit to determine the efficacy 
of the definition. And I shall arrange for a careful analysis of the forth- 
coming semiannual jet-fuel procurement to determine the extent of participation 
by small business. 


Because contracts under this procurement will not be out until sometime 
around September 1, 1958, the analysis will not be completed until September 
15, 1958. At that time I shall forward to you the information obtained, 
together with our comments. 

Sincerely yours, 


QO, P. Latru, 


Rear Admiral, United States Navy, 
Executive Director. 


As a matter of information, I should like to point out that there 
are at the present time 322 refineries in the United States of which 
126 are owned and operated by the so-called major oil companies. 
Of the remaining, there are 162 refineries that have a capacity of 
less than 30,000 barrels per day, and 84 with a capacity of from 
35,000 to 60,000 barrels per day. (These figures were obtained 
from the Military Petroleum Supply Agency.) 

I should now like to present to this committee certain informa- 
tion concerning the City Products Corp., of which the Premier Oil 
Co. is a subsidiary. 

First, Mr. Chairman, I want to be sure this committee understands 
that my decision to deny small-business status to Premier Oil Co. 
was made only after exhaustive study of their case. Many hours 
have been spent by me and my staff in studying and analyzing in- 
formation which they submitted, in replying to their correspondence, 
and in listening to their oral arguments. “I know of no case ever 
submitted to my office to which more time has been devoted in an 
honest and sincere effort to insure an applicant “due process.” 

Mr. Chairman, I believe you indicated to Mr. Locke when he 
testified last week that if each component, of City Products is “small,” 
and if City Products as a whole is “small,” Premier should be 
granted small-business status. You also indicated, I believe, that if 
any component of City Products is “big,” or if City Products as 
a whole is “big,” small-business status should be denied Premier. 
I believe Mr. Yates disagreed with you to the extent that he felt 
the only question involved is whether or not City Products as a 
whole is large or small. 

First, I should like to quote from the following reports on the City 
Products Corp. by a national credit fae tae 

1. From a report dated October 23, 1956 (since which time City 
Products has grown still larger) : 


This 62-year-old business has grown to become one of the largest enterprises 
of its kind in the world. ° 
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There are extensive intercompany relations, including merchandise sales 
and advances between the parent and the subsidiaries and between the sub- 
sidiaries themselves. 


2. From a report dated October 16, 1957: 


Facilities: This corporation and its subsidiaries have extensive facilities 
including 144 ice-manufacturing plants with daily manufacturing capacity of 
more than 22,500 tons and storage capacity of 24 million cubic feet; 4 breweries; 
24 coalyards; 9 ice-cream and dairy plants; 25 ice-cream and dairy-distributing 
points; and over 400 ice-vending stations; 8 vacuum and precooling plants; 3 
oil refineries ; and extensive oil- and gas-production facilities in Oklahoma and 
Texas. Executive headquarters are in a modern office building in the central 
business district of Chicago. 


(Norr.—A later report dated April 9, 1958, states that 1 of the 4 


breweries listed above has been sold to Anheuser-Busch, Inc.) 


Subsidiaries: On June 13, 1957, Daniel J. Mulvihill, secretary, furnished the 
following list of active subsidiaries: 


American Brewing Co., Louisiana and Florida 
Ball Ice Machine Co., Missouri 
Detroit Ice & Fuel Co., Michigan 
Wmpire State Ice & Fuel Co., Canada 
Federal Cold Storage Co., Missouri 
Florida Vacuum Cooling Corp., Florida 
Hielra Sud Pacifico, Mexico 
Mound City Ice & Cold Storage Co., Missouri 
Pacific Ice Co., Texas 
Premier Oil Refining Co., Florida 
Wagner Brewing Co., Florida 
Prior to July 1, 1956, the company listed over 40 subsidiaries, but this list 
was substantially reduced when at least 24 subsidiaries were merged with the 
parent company on July 1, 1957. The above subsidiaries were understood to be 
wholly owned and as indicated the contractual obligations of seven have been 


formally guaranteed by the parent company and copies of this resolution are 
on file. 


(Nore.—One of the seven subsidiaries for which the contractual 
obligations are guaranteed by City Products is the Premier Oil Co.) 


This company dates back to 1894, at which time it started in the ice business 
with a capital investment believed to be modest. Through the years it has 
become one of the largest enterprises in the United States furnishing refrigera- 
tion and cold storage. 


5. From a report dated May 22, 1958: 
Net sales for the year ending March 31, 1958, $117,568,336. 
4, From a report dated October 4, 1957: 


Additional division: During 1954 City Products Corp. formed an Illinois 
corporation known as Central Mission Beverage Co. to manufacture canned 
soft drinks at 777 River Street, Columbus, Ohio. Other details of that sub- 
sidiary have not become available, but effective October 31, 1956, Central 
Mission Beverage Co. was merged with City Products Corp. * * * 


5. From a report dated April 29, 1957, on the Premier Oil Refining 
Company of Texas, Inc. (Subsidiary of City Products Corp., Chi- 
ago, Ill.) : 


An established business, with substantial expansion made in recent years. In- 
debtedness approximately 1.5 times net worth, well arranged, with favorable 
trade and banking relations maintained. Parent company has guaranteed all 
contractual obligations of this business. 

Effective July 1, 1956, all of the outstanding capital stock of this business 
was purchased by City Products Corp., Chicago, Ill., and since that time busi- 
ness has been operated as a wholly owned subsidiary. Parent company has ap- 
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proximately 11,000 stockholders, none holding more than 2 percent of its out- 
standing capital stock. 

I submit, Mr. Chairman, that there is sufficient information avail- 
able to me and to this committee to indicate conclusively that the 
City Products Corp. is big business by any practical standard or cri- 
teria. Asa subsidiary with its contractual obligations guaranteed by 
the parent company, Premier is a wholly owned subsidiary of that 
big business entity. 

I should now like to discuss with you the statement submitted by 
Mr. Eugene M. Locke, attorney for Premier Oil Refining Company 
of Texas. Mr. Locke submitted two written statements, one entitled 
“Statement of * * *” and the other entitled “Supplementary State- 
ment of * * *” 

On page 2 of his “Statement” Mr. Locke says: 

The definition adopted for the refining industry not only does not follow in- 
dustry recommendations but on at least one point is directly contrary to unani- 
mous industry opinion. 

This is not true. I received approximately 60 written comments, 
about half of which were in favor of a standard lower than that which 
was adopted. Most of these did not wish to present oral testimony at 
the SBA hearing. I have these wires and letters and other written 
comments with me. At the conclusion of my statement I would like 
to read from some of them, and I would like to leave them further- 
more with the committee. I did not read them at the oral hearing 
held before the SBA, because a great many of them did not wish to 
have their names known. They did not wish the trade association that. 
made representations before us, and I believe which appeared before 
this committee, to know that they were opposed to this statement. 
They felt it was not to their best interests to have it known that they 
were not going along with the trade association. I so stated during 
the hearing, and I have not made public the names of these people 
that had wired in in favor or wrote in in favor of the statement as an- 
nounced which was made available to us in an industry by press re- 
leases which we gave to all of the petroleum industry publications, 
but I respected their wishes not to make their names known, and I am 
sure that the committee will feel the same way; but I would like since 
Mr. Locke has made a point that the industry was unanimously in 
favor of the definition that he proposes, to put in the record exactly 
how some of the industry feels about it. And I wish to do it at the 
conclusion of my statement. 


On page 6 Mr. Locke stated : 


It was the general opinion of those testifying at the hearings, with only two 
exceptions, that the proper dividing line between the “large” and “small” was 
60,000 to 75,000 barrels per day. 

Quite naturally the majority of those who testified had objections 
to the proposal. 

In his supplementary statement, on pages 1 and 2, Mr. Locke has 
developed a set of standards by which the Administration’s decisions 
should be judged in this case and in general. At the bottom of page 
2, Mr. Locke states: 


But this should not prevent an Administrator from carrying out these pur- 
poses by proper definitions in other industries and by proper exceptions to 
definitions where those exceptions serve the act’s objectives. 
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I submit, Mr. Chairman, that I have made exceptions from the 
general rule in 38 different industries. To the best of my knowledge 
not one single complaint has been made to this committee in any of 
the other 37 industries. 

On page 5 Mr. Locke, in referring to Premier, states that it “has 
no gasoline plants or product pipelines such as Shamrock owns.” But 
Premier does own a substantial network of pipelines to gather oil 
from the fields. In the 1956 report of the City Products Corp, the 
following statement appears: 

Our natural resources division was further expanded in 1956 through the 
acquisition of Premier Oil Refining Company of Texas with an annual sales 
volume of approximately $22 million. This company operates oil refineries in 
Fort Worth, Longview, and Baird, Tex. These refineries produce over 10 mil- 
lion gallons of gasoline annually plus the many other refined petroleum products. 
These Premier products are marketed through 700 independently owned service 
stations in the Southwest. This acquisition also included 750 miles of Premier- 
owned pipeline, 57 producing wells, and 32 leases in Texas, Arkansas, Louisiana, 
and Mississippi. This marks another step in our planned expansion in the 
petroleum industry, and we are now an integrated producer, refiner, and 
marketer of petroleum products in the Southwest. 

At this point, Mr. Chairman, I would like to introduce in evidence 
in support of my statement exhibit No. 1, which is the annual report 
of the City Products Corp. for the year 1956. I don’t ask that it be 
printed in the record, but I ask that the committee review it, if you 
doubt as to the size of this corporation. 

Mr. Mutrer. It will be received, but will not be printed in the rec- 
ord, unless at a later time the committee so decides. 

(Exhibit No. 1 was received, and is in the files of the committee.) 

Mr. Barnes. On page 6 Mr. Locke says: “All Premier-City Prod- 
ucts activities, lumped together, aggregate a smaller financial size by 
any standard than Shamrock.” For the benefit of this committee I 
would like to submit the following information concerning the finan- 
cial structure of City Products, Shamrock, and Anderson-Prichard. 
These data were obtained from the Securities and Exchange Commis- 
sion on June 6, 1958. 

I will submit this as exhibit 2 for the record, and without reading 
it or going into detail. I have made the copies available for the com- 
mittee, and if you wish to print it, it is public information since it was 
obtained from information filed by these corporations with the Securi- 
ties and Exchange Commission. 

Mr. Mourer. That exhibit, will, also, be received at this time, not 
printed as part of the record unless the committee subsequently decides 
otherwise. We are not excluding either of these two exhibits from 
the record because they are confidential, because I understand they are 
both public documents—we are excluding them in the interest of sav- 
ing the size of the record. If necessary, they will be at a later time so 
included. 

(Exhibit No. 2 was received and is in the files of the committee.) 

Mr. Barnes. City Products Corp. is a concern employing 8,500 per- 
sons while Anderson-Prichard and Shamrock Oil & Gas each have 
under 1,000 employees. As this exhibit shows, the gross sales of City 
Products Corp. are greatly in excess of the other two firms. For 1956, 
it had sales of $108 million compared to $67 million for Anderson- 
Prichard and $52 million for Shamrock Oil & Gas. The balance sheet 
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statements of City Products show assets slightly below that of the 
other two companies. City Products had $69 million in assets com- 
pared to $74 million for Anderson-Prichard and $73 million for Sham- 
rock Oil. 

However, in examining the statement more closely we see a curious 
point. The two oil companies would normally be expected to have a 
reserve for depreciation and depletion in excess of a company engaged 
in the type of activities of City Products. But the balance sheet 
statement (see p. 6 of the exhibit) shows that reserves for deprecia- 
tion and depletion of City Products Corp. is $72 million as compared 
to only $39 million for Anderson-Prichard and $27 million for Sham- 
rock Oil. The reserve for depreciation and depletion, of course, is 
something within the accounting discretion of the individual firm. 

Examining the balance sheet statement we find that City Products 
as a matter of fact is greater than the other two companies in the value 
of its gross property before depreciation and depletion. Gross cost 
of its fixed assets is $177 million compared with $90 million for Ander- 
son-Prichard and $82 million for Shamrock. 

I should like to point out to you, moreover, that in some segments of 
its manifold operation, City Products is actually dominant. Let us 
take the ice industry, for example. It is the largest firm in existence 
in the production and distribution of ice, conducting business in 25 
States. It has icing contracts with virtually every important rail- 
road or refrigeration line in the United States (car icing is estimated 
to account for from 30 to 35 percent of the ice industry) ; owns and 
operates more than 140 ice manufacturing plants, and 300 ice distribut- 
ing stations. 

In the cold storage warehouse field, it has been characterized as “one 
of the larger operators in the industry,” in terms of cubic feet of space, 
being within the first 5 or 6 companies. 

It operates warehouses in New York, New Jersey, Pennsylvania, 
2 in Ohio, 2 in Missouri, 2 in Arizona, 2 in Illinois, Oklahoma, Texas, 
Kansas, and Iowa. 

It operates breweries in Cleveland under the name of Pilsner Brew- 
ing Co., and in New Orleans, La., under the name of American Brew- 
ing Co., which, in turn, operates the Regal Beer Co, in Mississippi. 
These companies are prominent within the geographic areas within 
which they operate. 

It is one of the more important companies in the manufacture of 
ice cream and dairy products. It operates 19 manufacturing plants 
in 7 States. The Memphis, Tenn. plant pasteurizes annually 10 million 
quarts of milk, produces 3 million frozen sticks, churns between 3 
million and 4 million pounds of butter, and 400,000 to a million pounds 
of cottage cheese. This plant alone distributes products through 98 
wholesale routes, 87 retail outlets and 30 mixed wholesale and retail 
distribution points. 

On page 15 Mr. Locke states that: 

The important thing, however, is that one does not have to classify City 
Products as small in every business, or permit it to bid as small on every com- 
modity, in order to carry out the purposes of the act with respect to Premier’s 
application to bid on petroleum products. 

In my opinion, Mr. Chairman, the important thing was for me to 
determine whether City Products is small or large. City Products 


SMALL BUSINESS 215 


controls Premier and guarantees its obligations. Based on any cri- 
teria that may be suggested, City Products, is in my opinion, “big 
business.” 

In conclusion, Mr. Chairman, let me say that contrary to Mr. 
Locke’s statement I have given careful consideration to all facts 
other than number of employees in reaching my decision. I have very 
carefully weighed all information presented by Mr. Locke, as well as 
other data available to me. I am firmly convinced that the City 
Products Corp. is a big business and that Premier is an integrated 
part of that empire. 

Mr. Mutrer. We will have to suspend at this point, Mr. Barnes, 
for about 10 minutes. There is a rollcall in progress. We have to 
immediately go to the floor. 

(At this point a short recess was taken.) 

Mr. Mutter. The committee will please be in order. 

Mr. Barnes, you may proceed. 

Mr. Barnes. Mr. Chairman, I had concluded my formal statement 
but I did have some additional remarks that I wanted to make. That 
is, that I am not a stranger to the oil business. That is the major 
industry in the part of the country from which I come. 

I spent some years myself in it as a drilling contractor, and am fa- 
miliar with a great many people in the oil industry—know a great 
many people who were at this hearing. 

I am very anxious to do the right thing, not only in this industry 
but others as well. 

I think we have got to keep in mind that what we are dealing with 
in this particular situation is procurement problems. We have through 
_our urging made it possible for petroleum and jet fuel to be set aside 
for the small segments of this industry which have been having rather 
a rough time in recent years. There have been many problems with 
which I have been certainly familiar, and we felt therefore it was a 
real boost for the industry when we could set aside some of the oil and 
petroleum products purchased by the Government to help keep these 
smaller firms in this industry operating at or near capacity or, at least, 
enable them to use this, along with their civilian business to get on a 
firm economic base. 

This is not peanuts that we are dealing with. The Government pur- 
chases a goodly amount of oil and petroleum products. While they 
set aside, roughly 10 or 15 percent—they do it about twice a year— 
there is close to $20 million worth of ‘oil in each set-aside—there is al- 
most $40 million a year that is involved in this jet fuel set-aside. 

Small business is getting some of these orders in addition to those 
which are set aside. 

And we have had a very workable and cooperative arrangement 
with the Military Petroleum Agency, as I am sure you concluded 
from hearing the testimony yesterday. 

I was not, after this hearing and after reading all of the material 
that was supplied, and after hearing the people testifying and know- 
ing how the set-aside takes place, and how they did—I was not con- 
vinced that if we drew the line—that is, if I drew the line, at a very 
high point, so that only the majors were considered “large companies,” 
and all of the so-called “independents” were considered “small com- 
panies”—I was not convinced then, and I am not convinced now, that 
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the smaller companies in the industry would continue to get orders 
under this set-aside program. 

I said that in the statement that I issued announcing my decision 
at the time of the hearing. It is one of the exhibits in this hearing. 
But I want to repeat it, to emphasize that this was one of the con- 
trolling reasons for not drawing the line at 75,000 barrels but draw- 
ing it at some lesser figure. 

said : 

An analysis of the capacity of the petroleum refining companies reveals that 
there is not a clear breaking point under 65,000 barrels of day capacity. How- 
ever, it is not clear to me, on the basis of testimony received, that to fix the 
eapacity at that size and thus include all the “independents” would not result in 
precluding some of the smaller refineries from competing with the larger “inde- 
pendents” under the set-aside program. 

I further said that, if in the future, after we see who gets the orders 
in the set-aside program, it appears that the figure that I have fixed 
as a barrel per day capacity can be increased without depriving the 
smalier firms of orders, I am perfectly openminded about increasin 
this figure, but I was not convinced at the time of the hearing, and I 
am still not, that it should be done now. Therefore, I did not fix it at 
65,000 or 75,000 barrels, the way some of the companies urged. 

But even to raise that criteria would still not help Premier, in my 
opinion, because the problem still has to be faced as to whether or not 
it is an independent company, an independently owned company, and, 
also, as to whether or not it is dominant. In my opinion, it is 
dominant. 

In my opinion, Premier is not an independently owned company. 
And, therefore, even if the capacity was changed it would still not 
affect their status, in my view. 

I, also, ask you to keep in mind that we are not talking about real 
small companies when we talk about these refining companies, par- 
ticularly the integrated ones. 

I made a point to ask them during the hearings if their representa- 
tions as to size related only to the procurement matters, or if any of 
them were interested in financing. And uniformly they said, “No,” 
they were not interested in the financial matters—at least, none of 
those present were—that the size and scope of their operations were 
far beyond what is contemplated in the Small Business Act, financial 
assistance for small companies. 

And to give you a rough rule of thumb, so you can judge the type 
of companies we are talking about, it was generally agreed that it 
takes about a million dollars to produce a thousand barrels a day 
capacity in the oil-refining business. 

So when we are talking about a company that has a 60,000 barrel a 
day capacity, it means that they have capitalized this in excess of $60 
million, invested in this company. And 60,000 barrels a day requires 
the working capital sufficient to purchase and process 60,000 barrels 
a day, and with oil in excess of $2 a barrel, it indicates that in excess 
of $120,000 a day is generally needed and that there must be enough 
working capital on hand, say, for 2 or 3 weeks for them to do business. 

So if we took the topside suggestion of 60,000 or 65,000 barrels a 
day capacity, you can see that this is not a small company that we 
normally think of when we talk about our program. These are 
larger companies. 
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But what we are talking about is, which company in the oil-refining 
business should have the benefits of this program ? 

In conclusion, I want to read, just so that the record will be clear 
that there was not the unanimous opinion as appeared from some o 
the testimony given to this committee, that all of the refiners, except 
the majors, should be included in this program. These letters and 
telegrams are from—every one of them—people in the oil-refining 
business or their representatives. And there was great interest 
throughout the industry in this particular hearing and decision. 

Here is a telegram from a company which says: 

We feel the present classification of 20,000 barrels per day crude capacity for 
a small-business petroleum refiner is proper, and that the proposed change to 
75,000 barrels per day capacity, certainly, would not represent small business. 

May I add that I think that the committee will recall that we put 
out a proposed definition at 20,000 barrels per day and gave all of the 
industry, I believe it was 30 days, within which to comment. on this. 

We, also, had fixed the employees’ limit at 500 employees. 

The actual decision, of course, was a thousand employees and 30,000 
barrels per day. It was raised slightly on the basis of our conclusions 
after the hearing, so that some of these telegrams will refer to the 
proposals we had put out and some of them will refer to their own 
suggestions. 

Here is another one: 

Would appreciate anything you can do regarding confining small business to 


500 and less than 20,000 per day. Majors are attempting to increase to 75,000 
barrels capacity which, certainly, would not be small business.” 


Here is another one: 


We request that you define small business as it pertains to oil refiners as 
suggested in your telegram December 31 to Independent Refiners Association, 
namely, a small business should be defined as any refinery who employs less 
than 500 persons, including all affiliates which has less than 20,000 barrels per 
day capacity from own or leased facilities. We respectfully request hearing 
on this decision. Will be glad to appear before you at your convenience. 

That company did appear at the hearing, and did object to the 
larger figure. 

Mr. Mutrer. Will you simply tell us the number of firms that 
suggested that you do not go above the 10,000 barrels, and those who 
urged you not to go above 20,000 barrels—could that be broken down 
and furnished to the committee? 

Mr. Barnes. There are about 19 of these companies that in one 
way or another, either requested that we stay at the proposed figure 
or that 

Mr. Muurer. Of 20,000. 

Mr. Barnes. Of the 20,000—or not increase it more than slightly. 
TI think there was 1 or 2 that said 25,000 or 30,000 would be all right. 
But they all were opposed to the higher figure. 

I will leave these with the committee, hat I ask that you not put 
their names in the record because you will note that many of them, 
I think, do ask that they—that their names not be used, that they 
were opposed and were opposing what were the representations being 
made by the trade association. 

Mr. Mutrrr. I suggest that you retain those in your file and we 
will call upon you for them if needed, in order to make sure that 
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the confidence that you want extended to these communications will 
be respected. 

Mr. Barnes. I will be happy to try to answer any of your ques- 
tions, sir. 

Mr. Mutter. Before we proceed with the questioning I would like 
to invite here the Honorable Vincent Esposito to join us—won’t 
you come up? 

Mr. Esposito is the Speaker of the House of Representatives of the 
Territory of Hawaii. 

We are very happy to have him visiting with us today, and I would 
like to make public acknowledgment of the fact that when the Small 
Business Committee visited in Hawaii, Mr. Esposito and the members 
of his House were very gracious in the manner in which they received 
us and were very helpful in developing the facts. Asa result we were 
able to convince Mr. Barnes to extend the facilities of the Small Busi- 
ness Administration in the Territory of Hawaii. 

If you have not met Mr. Barnes personally, we will be happy to in- 
troduce you. 

Mr. Barnes. We are acquainted. 

Mr. Mutrer. Mr. Barnes, you w ould be less than human if you were 
not sensitive to any criticism that might be leveled against you as Ad- 
ministrator, or against your organization no matter what you do. At 
the same time I think you have been in the Government long enough 
to know that you have to harden yourself to these criticisms. 

Frankly, the oil situation as it affects the refiners is a very difficult 
one, and it occurs to me that possibly it is something that must be han- 
dled by ODM, rather than being dropped into your lap, because it 
comes so close to requiring the Government to decide whether or not 
these set-asides are going to be made for the purpose of keeping these 
refineries in business as against the time when we may be needing them 
as a part of the overall defense mobilization of the country. It presents 
one of the very difficult problems that we will get in some other in- 
dustries. 

You have the major companies; you have the intermediate com- 
panies, in between the large and the small, and, certainly, even some 
of those smaller than the majors are, nevertheless, large. Your smal- 
lest refineries, from what you tell us, are what I would look upon as 
big business. If it requires a million dollars per thousand barrels a 
day for investment to produce that amount—even 10,000 barrels, 
which is small in production, is $10 million of investment. I do not 
think any of us on the Small Business Committee or on the Banking 
and Currency Committee were thinking of $10 million investments, 
when we were handling the legislation as to small business, as small 
business. Certainly, none would qualify for financial assistance. Am 
T not right? 

Mr. Barnes. I have not so ruled yet, sir. I have merely ascertained 
from them that none of them were interested. Under our definition, 
if we rule they are small for one purpose, why, we are trying to rule 
they are small for all purposes. 

Mr. Mutter. It occurs to me that a company that has a $10 million 

capitalization hardly would be in need of a small loan, having in mind 
your maximum of $250,000, or even the $350,000 as set by or recom- 
mended by the Senate Banking and Currency Committee. 
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Do you think that this might be more properly handled by ODM 
to determine how these set-asides should be made, rather than as a 
small-business proposition ? 

Mr. Barnes. Well, sir, I have been through this for some months 
now, and I am sure if ODM came into it they would have to go over 
the same ground. 

I think we are in a good place right now. I believe there is a divi- 
sion that is fair for the current order coming up in July. After we 
see what happens in this particular bidding, we can see whether it is 
possible to expand the size without depriving some smaller ones of 
their participation in the set-aside. I do not think that the ODM, or 
anyone else, could do anything more equitable than that. If the com- 
mittee does not feel so, 1 would be guided by what you feel. 

Mr. Mutter. My own feeling in the matter is that, while you may 
not have erred in your over all determination as to small business, 
my feeling very definitely is that you did err in classifying Anderson 
& Prichard and Shamrock as small business, and, while your 30,000- 
barrels-per-day definition will include some smaller companies, cer- 
tainly, you are putting the ones with a production of 30,000 barrels, 
meaning 2 $30 million investment, in a much superior position to the 
$10 million. companies that produce 10,000 barrels. I would say that, 
if we are going to help anybody that is small, then we ought to be 
helping the small fellow. 

Mr. Barnes. I would agree with you, if it were not for the fact that 
there is another consideration to be made. It is perfectly clear to 
me, from testimony that was given, that, in addition to size, we have 
geographical problems in connection with these companies. In a 
particular area, an individual company may be above or below the 

30,000-barrel limitation, but, really, to include it would not hurt any- 
one since none of the other companies could get and deliver the oil by 
reason of the places at which it must be ultimately used, 

That is the thing that we cannot tell at this time, but which, after 
a few more orders are placed, it will be possible to analyze and to 
tell with more certainty. I think that is what made some of these com- 
panies feel that the definition should be adjusted. 

Mr. Mutrer. This committee dislikes getting into specific cases. 
We do not want to invade the province of the exercise of your dis- 
cretion. But, referring to the specifics involved in this ‘problem, 
it does seem to me that, again, there is the matter about which Mr. 
Locke presented some evidence here and that was not presented to 
you, or is contradictory of some of the evidence which you have pre- 
sented here. We are not going to put ourselves in a position to de- 
termine what the exact facts may That is your determination. 
But I indicated, taking City Products Corp. as a whole, that it was 
not dominant in one industry; it was not dominant in all of the indus- 
tries that they were participating in. What impresses me is that the 
charts that he presented show their capital and their gross sales 
were less than either Anderson & Prichard or Shamrock. 

Mr. Barnes. The sum and substance of the statement I have given 
here today was that City Products Co. and each of the other companies 
have to file with the SEC a statement giving the status of their busi- 
ness, and I know of no better way to judge t than by a statement that 
is filed formally under the officer of the company, because, presum- 
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ably they will each use the same criteria in preparing their state- 
ments, and the financial analysis which I made available to the com- 
mittee was taken from those figures. It is as definitive as anything 
I can give you. 

Under all of those tests, City Products is a larger company than 
any of these other companies, with one exception, and that is that, in 
the total value of the assets as they compute it, they claim that they 
are smaller than the other two companies. 

Mr. Locke made a great deal over this point, but, by analyzing 
their financial statements, it was clear that they make this tremendous 
deduction of $75 million for reserves, depreciation, and depletion. 
And, if that is disregarded, which it is in the various financial publi- 
cations, Poor’s and others, the gross value of their assets exceeds both 
of the other companies, and exceeds them substantially. 

That was the point that I was making with this financial statement. 
I was directly contradicting Mr. Locke in his statement on this very 
point. I didn’t believe that he produced the evidence to convince me 
or to convince anyone else. 

Mr. Mutrer. If Mr. Locke has any evidence to show that your 
figures and facts are wrong, he, certainly, will have the opportunity 
to present it to you. 

Mr. Barnes. Yes, sir. 

Mr. Mutter. If he can show you that the facts and figures that 
you have given to us are wrong, you may make some other determi- 
nation ? 

Mr. Barnes. Yes, sir. 

Mr. Mutter. I indicated that to Mr. Locke when he was here. I 
wanted to know whether or not he had presented all of the figures and 
all of the facts to you that he presented to us. I do not think that 
we on this committee can go much further than that with reference 
to that problem except, possibly, to suggest to you that you ought to 
consider whether or not Anderson & Prichard and Shamrock, also, 
should be classified as not small business for the purpose of set-asides. 

It may be that, when you compare it with everybody else in the 
industry, they are still small, but with over $50 million of gross sales 
in one company and over $67 million of gross sales in the other com- 
pany, and $82 million of gross profit in one, and over $90 million of 
gross profits in others, I cannot conceive of them being small business. 
But I am not going to try to make the comparison in the industry. 

I am impressed with the statement of the 19 or more persons who 
wrote you not to go above the 20,000 barrels per day. I do not know 
how the other members of the committee feel. If they will express 
themselves, we will know. 

Mr. Rieutman. I would concur with what you had to say with 
respect to this oil industry as being a complicated one. Of course, 
the committee had no intention to get into this when we opened our 
hearings. We were definitely interested in the definition of “small 
business.” What we should do to bring about a more workable defi- 
nition for the benefit of all small business. This was just incidental 
to the hearing. 

Certainly, I feel impressed, as our chairman has been, with the 
letters that were read to us here at the conclusion of your statement, 
Mr. Barnes, in respect to the small refiners and their interest in 
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having the definition apply to an industry producing 20,000 barrels 
or less a day, maybe 10,000 barrels a day. 

And I do feel that a lot of work has gone into this. Certainly, I 
am not in a position myself to properly judge the actions taken by 
the Administrator. 

I will have to rely upon your decision until it is proven not satis- 
factory and working a hardship on the smaller man and they have 
been eliminated from the opportunity to bid in the set-aside. 

That is all I have to say. 

Mr. Mutter. Thank you. 

You indicated you had read Admiral Lattu’s statement that he 
made to the committee ¢ 

Mr. Barnes. No, I did not read it. I had a letter from him that 
I read. 

Mr. Mutter. I suggest that you read that. We on the committee 
respect his position. He does not want to get in the middle in making 
this decision as to who is small and who is intermediate and who is 
large business in the industry. And he takes the position that with 
all the facts available to you, you should make the decision without 
asking him to make the decision. We understand the situation he 
finds himself in. It might be just as well if we respect that. 

We will leave oil for the moment and we will go to milk. 

I think that we supplied you with a copy of a letter from the Na- 
tional Milk Producers Federation. 

Mr. Barnes. Yes, sir. 

Mr. Mouurer. We will make that part of the record at this point, a 
letter dated June 4, 1958, signed by E. M. Norton, secretary, Na- 
tional Milk Producers Federation, directed to the chairman of this 
subcommittee, on the question of farm cooperatives dealing in dairy 
products. 

(The letter referred to is as follows: ) 


NATIONAL MILK PRODUCERS FEDERATION, 
Washington, D. OC. June 4, 1958. 
Hon ABRAHAM J. MULTER, 
Chairman, Subcommittee on Small Business Administration, 
House Small Business Committee, Washington, D. C. 


Dear Mr. MULTER: In connection with the hearings of your subcommittee 
relating to size standards under the Small Business Act of 1953, we shall greatly 
appreciate it if you will have this letter included in the record of the hearings. 

The National Milk Producers Federation is a national farm organiza- 
tion representing half a million dairy farmers and some 800 dairy cooperative 
associations which they own and operate and through which they act together 
to process and market at cost the milk and butterfat produced on their farms. 

Congress has for many years maintained a policy of encouraging farmers to 
improve their own position by organizing and operating agricultural cooper- 
atives such as those represented through the federation. One of the objectives 
of this policy is to strengthen the bargaining power of farmers in their nego- 
tiations for the sale of their products with powerful processing corporations and 
to enable farmers to obtain fair tests and weights by providing their own 
check testing service. 

The policy of Congress with respect to farmers’ cooperatives appears in the 
Capper-Volstead Act of 1922, in the Agricultural Marketing Act of 1929, in 
the many enactments relating to Farm Credit Administration and in other 
statutes. 

In view of this well-established policy of Congress, any discrimination against 
farmers’ agricultural cooperatives by the Small Business Administration would 
appear to be unwarranted. We were, therefore, surprised and disappointed 
to learn through one of our member cooperatives that the total number of 
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farmers belonging to the cooperative would be considered as employees for 
the purpose of determining size under the act. 

The following information concerning this policy appears in a letter dated 
July 19, 1957, from the Small Business Administration to the cooperative: 

“We would like to advise you that in a recent determination by the Size 
Standards Committee of the Small Business Administration in Washington, 
it was ruled that members of a cooperative are to be considered as employees; 
therefore, please indicate on the form 166 or by letter the number of members 
in the cooperative, in addition to the number of regular employees who work 
full or part time for the cooperative.” 

The unfairness of such a ruling is apparent. Under it a plant operated 
for private profit could have several hundred plant employees and many 
thousands of farmers supplying milk and still qualify for benefits under the 
act. At the same time, a plant operated by a farmers’ organization with 10 
plant employees and 500 farmers supplying milk could be classified as big busi- 
ness and denied benefits. 

Although we have requested the Small Business Administration to correct 
this situation, we have been given no assurance that it will be done. 

In view of this situation, we urge you to include in any legislation to amend 
the Small Business Act of 1953 suitable provisions to require size standards to 
be applied impartially, without discrimination against plants owned and 
operated by farmers themselves for the purpose of processing and marketing 
their own produce. 

Sincerely, 
E. M. Norton, 
Secretary, National Milk Producers Federation. 


Mr. Mutter. Are you prepared to give us your comments on that 
subject, Mr. Barnes? 

Mr. Barnes. Yes, sir. The letter from this association raises the 
question of an alleged ruling which we made with reference to co- 
—— atives, particul: arly cooperatives in the milk business and in par- 

ticular objects to the fact that we propose, in their opinion, to include 
in the numbers of the employees of their cooperative, all the members 
of the cooperatives; and the letter objects to the unfairness of such a 
ruling and it makes certain suggestions to the committee with refer- 
ence to legislation. 

My comments are as follows: 

Such a ruling was not made and is not contemplated. A case arose 
in Colorado, I believe, in which in connection with milk purchased by 
an Army post it was necessary to determine the size of some com- 
panies and cooperatives; that is, a cooperative which was bidding that 
wished to bid on the supply of milk to this Army post and in connec- 
tion with this particular case the cooperative was asked to supply the 
number of its members as well as the number of its employees. 

However, the question became moot because the set-aside did not 
ever materialize and no ruling on this point was made then or is con- 
templated now. 

In general I would say that I have no objection or, I mean, I have 
no feeling about cooperatives as such. They are a form of business 
entity which are quite definitely a part of our economy. 

I felt it necessary, however, in reporting to the President, the Con- 
gress and this committee, to call attention in our last semiannual re- 
port to certain problems that were being experienced in parts of the 
country by some small businesses. 

When T listed at page 30 on the last semiannual report the problems 
that were being encountered by small businesses as reported to us it 

was said: 


Among the most prominent of the problems are the following: * * * 
6. Competition from tax-exempt cooperatives. 
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That is a proper function of the Administration, the Small Business 
Administration, under the Small Business Act, since the Administra- 
tor is called upon to make semiannual reports to the President and 
the Congress and to inform the President and Congress of the activ- 
ities being engaged in by the agency and what problems of small busi- 
nesses they are meeting. 

I also respectfully suggest that it is proper for us to ask a coopera- 
tive how many members it has as well as how many employees it has. 
We ascertain this information about corporations. In many instances 
it is available as public information in various industrial reports. It 
is not so readily available about cooperatives and this is a measure of 
size, in general, the same as it is in the corporation—that is, if you 
have a certain number of shareholders. 

I think that our law fully authorizes us to ask for the information. 
That is all that is involved here except that I would like to put some 
more information in the record since some of the trade association 
representatives representing cooperatives have corresponded with 
several members of Congress and have raised additional questions 
about it. 

At this point I might as well make the record complete and I offer a 
letter that I have wr ‘itten to Congressman Joe Evins of this committee 
in answer to an inquiry on this general subject, in which I discuss 
the matters relating to coopers atives that had been raised in a letter to 
him. To that I attached letters from or a clipping from the Wall 
Street Journal, a letter to the editor in which certain problems of 
small businesses dealing with cooperatives were described and in gen- 

‘al these things run through several different industries. 

I make no point of these except to support the statement that I have 
made in our semiannual report. I will not bother to read these in 
detail but will offer them all as an exhibit to show the type of prob- 
lems that are being experienced by cooperatives. 

Mr. Mutrer. The letters and attachments will be received by the 
committee and they will be either printed in full or in summary, as 
the committee will determine. 

(The documents referred to are as follows :) 

SMALL BUSINESS ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 
Washington, D. C., May 22, 1958. 
Hon. Jor L. Evins, 


House of Representatives, 
Washington, D.C. 


DEAR CONGRESSMAN Evins: Reference is made to your letter of April 18, 1958 
concerning the statement contained on page 30 of this agency’s ninth semiannua 
report under the heading of “Problems of Small Business.” 

Officials of this agency are constantly in contact with small-business concerns 
and receive from these concerns reports about the state of their economic health, 
the climate in which they must operate, the problems they encounter, and com- 
plaints they make concerning existing or proposed Federal laws and regula- 
tions. 

I believe this agency would be remiss in its duty if it failed to inform the 
Congress of these reports and complaints even though there may be some ques- 
tion as to the nature and extent that legislative action to remedy these com- 
plaints by the Congress is necessary or desirable. Accordingly, a portion of our 
ninth semiannual report was devoted to listing, without comment, these prob- 
lems and complaints under the heading “Problems of Small Business.” This is 
evident from the full text of the statement as it appears on page 30, to wit: 
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“Officials of the Small Business Administration in constant contact with small- 
business men throughout the country hear daily of the problems of small busi- 
ness. Among the most prominent of the problems are the following :” (Emphasis 
added.) The existence of complaints by business concerns, particularly those 
which deal in certain commodities and products, against cooperatives is well 
known. These complaints are met against farmer cooperatives generally, but 
are directed against those tax-free cooperatives which engage in marketing and 
retailing businesses catering to the public in direct competition with similar 
private business concerns. Criticism by businessmen of the provisions of Fed- 
eral tax laws that permit these latter cooperatives to retain and use patronage 
rebates, which are not taxable either to the cooperative or to its members is 
not a recent development. 

See for example, House Report No. 1888, 79th Congress, 2d session, issued by 
the Committee on Small Business of the House of Representatives. This report 
commences with the following statement : 

“For the past year Members of Congress have received considerable litera- 
ture and numerous complaints which charge that cooperatives, enjoying an al- 
leged or partial tax-exemption privilege and other alleged favors, constitute a 
threat to private enterprise. 

“Because the majority of the complaints have come from small-business men, 
the House Committee on Small Business has conducted a study and investiga- 
tion of this subject for the past several months in accordance with the assign- 
ment given to it by the House under House Resolution 64.” 

The nature of the complaints is illustrated in the enclosed copy of a news 
article appearing on page 1 of the Wall Street Journal of Monday, March 31, 
1958, and in the enclosed copy of a statement made by Mr. Harold H. Bobier, 
representing the Pure Seal Dairy of Flint, Mich., to the Committee on Ways and 
Means of the House of Representatives on Thursday, January 23, 1958. 

During the 1950 and 1951 tax hearings held by the Congress, witnesses testi- 
fied concerning the tax benefits and the resulting competitive advantages en- 
joyed by cooperatives. These views were again reflected in the 1958 hearings 
recently held by the Ways and Means Committee of the House of Representa- 
tives. Testimony, statements and letters concerning the harmful effect of com- 
petition from cooperatives that utilize tax-free earnings for capital investment 
and expansion purposes were submitted by Members of Congress, businessmen, 
including those who qualify as small-business men, and by representatives of 
trade associations, which include small-business concerns among their members. 
This testimony is contained on pages 1487 to 1604 and 2130 to 2150 of these 
hearings. 

It is also interesting to note that some of the witnesses at the 1958 hearings 
appearing on behalf of cooperative organizations did not oppose amendment of 
the tax laws to reverse the court decisions which nullified the congressional in- 
tent, as reflected in the 1951 amendments to the Internal Revenue Code, to tax 
earnings of cooperatives either to the cooperative or to the patron. See for 
example, the report of the special tax policy committee, National Council of 
Farmer Cooperatives, submitted by Mr. Harry J. Beernink, president. On page 
1964, the conclusions of this report state in part: 

“3. The enactment of legislation to fill the gap in the 1951 act by providing 
for the current taxability to patrons of distributions in noncash form at face 
amount would be in the interest of farmers and farmer cooperatives and would 
be in furtherance of established contractual relationships between farmers and 
their cooperatives. It is believed that such legislation carefully drawn would 
stand an excellent chance of being upheld in the courts.” 

Sincerely yours, 
WENDELL B. BARNES, Administrator. 


FQuAL TAXES 


Epitor, THE WALL STREET JOURNAL: 
I enjoyed the article Co-ops Climb (March 31). What they have done and 
are doing in California is practically true in all States and areas in the country. 
You quote a man in the raw-cotton marketing business as saying, “With 
co-ops going the way they are now, in another 20 years there won’t be a single 
independent processor left.” The gentleman failed to calculate the degree of 
growth the co-ops are going to make if they are not taxed as private industry. 
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I fully believe that 75 percent of the raw cotton grown in this country will be 
handled by co-ops before 1970 if they are not taxed. 

Now as for oil mills, the Southeast is fast beeoming honeycombed with 
co-ops. The co-ops grabbed up a handful in Mississippi at one swoop last year. 
The Government, through the co-op bank, is, of course, helping out with the 
finances and the Treasury Department is losing a wad of revenue. 

I happen to be the president of a small fertilizer manufacturing company. 
It is 54 years old and it is solvent at the moment but we cannot market our 
products in any direction without running into severe co-op competition. We 
cannot expand or grow. We need to spend a considerable sum for new push- 
button machinery, dryers, mills, handling equipment, etc., but we are hesitating 
to spend a lot of money because we find that the co-ops have taken our cus- 
tomers with promises of large patronage dividends, fancy stock certificates, etc., 
all of which, to my way of thinking, is socialism condoned by the Federal 
Government. 

Now is a wonderful time, Mr. Editor, for the Small Business Administration, 
the Senate Members, and the House Members of the Small Business Committee 
to help small business by appealing to the House Ways and Means Committee 
to write a tax bill equalizing the taxes on all groups, and by equalizing I mean 
the exact percentage for co-ops that they write for private industry. If this 
is not done I predict that every segment of small business that competes with 
co-ops will be plowed under or gobbled up by the co-ops and quick. The co-ops 
are manufacturing over a score of different commodities. When they get to 
gargantuan size who will remain to pay the Federal debt and income tax? Only 
labor and the white-collar worker. Socialism will have crept up on us. I have 
often wondered why big labor has not become interested in seeing that all 
groups of our economy pay their fair share of income taxes. I hope their 
economists will take a look at the co-op free riders. 

I can name you a dozen umbrellas the Federal Government holds over the 
co-ops. Tax exemption is only one. Surely they can exist and feel better by 
paying their fair share of Federal taxes. 

Howarp A. PARKER. 

SYLACAUGA, ALA. 





MoNEY IN THE BANK 


After 6 years of trying to get farmers to pay income tax on patronage divi- 
dends allocated to them by cooperative associations, the Internal Revenue Serv- 
ice has thrown in the sponge. The “Revenuers” finally agreed with the courts 
that had ruled several times that farmers need not pay personal income tax on 
pieces of paper of no immediate value—that is, on allocations or letters-of- 
advice with no cash enclosed. 

So ends enforcement effort on a 1951 law that purported to tax all co-op 
earnings and which has been described as ‘‘a poorly disguised attempt to solve 
the tax-equality problem by loading the income tax on the farmer-members of 
co-ops, while the co-op corporations themselves paid little or nothing.” Congress- 
men who voted for it obviously hoped it would sooth those outraged taxpaying 
businessmen who continue to suffer from the unfair and steadily increasing 
competition of virtually tax-free cooperatives. 

But competition from tax-exempt cooperatives has been listed just now by 
the Small Business Administration as one of the most serious troubles of small- 
business men, and the “troublesome problem,” as Secretary of the Treasury 
Anderson called it, is right back on the doorstep of Congress—put there by the 
Secretary of the Treasury in testimony before the Senate Finance Committee 
when he said: 

“Under existing law, it would be possible for any cooperative to allocate 100 
percent of earnings and thereby be completely exempt, and the recipient of 
patronage dividends likewise would not be taxable and there would be no tax 
whatever.” 

No tax whatever from millions of dollars profits—when the Nation needs every 
dime it can collect for missiles and satellites and nuclear submarines. 

But there is a solution—in the Davis bill, H. R. 4265, now before the Con- 
gress. It would not only require co-ops to pay income taxes on the same basis 
as other corporations but would provide some practical and realistic farm relief 
besides. 
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After paying its taxes in the same manner as the businesses with which it 
competes, the co-op is required under the Davis bill to distribute its earnings 
and advise each member that he has a tax credit for the amount paid on his 
share of those earnings. Thus, for each $100 of earnings, the co-op pays the 
Treasury $52 and remits $48 in cash money and applies the $52 credit against his 
total income tax. If he had no taxable income other than his co-op share he 
would pay $20 of the $52 credit in tax, and the Treasury would give him the 
remaining $32 in cash. 

A real dividend, in cash or its equivalent, and a good-as-gold tax credit be- 
sides, would be quite an improvement over a scrap of paper with no market 
value—on which that 1951 law sought to impose a tax. When word gets 
around, we expect the co-op members—especially farmer members—will be as 
anxious as the taxpaying businessmen to see the Davis bill become law. Fur- 
thermore, when the men in Washington know what you think—it helps. 





Co-ops’ CLIMB—FARMERS’ GRouPS GRAB BIGGER MARKETING ROLE, EXPAND IN 
PROCESSING—THEY HANDLE MoRE CALIFORNIA CoTToN; RIVALS CLAIM THEY 
Get AN UNFAIR Tax BREAK—FROM THE SOIL TO THE STORE 


(By William R. Wood, staff reporter of the Wall Street Journal) 


Fresno, Carir.—Control of farm products from the soil to the corner store. 

That’s a goal many a farmer has long dreamed about. Today some of them, 
organized in marketing cooperatives, are gaining fast in a drive to bring about 
such a revolution in distribution. The Nation’s nearly 10,000 farm co-ops, en- 
couraged by Uncle Sam, are marketing a growing amount of the country’s food 
and fiber output, and are expanding rapidly into processing industries. In some 
cases, they’ve reached to the retail level. 

The trend is bring anguished cries from independent distributors and proces- 
sors. They’re especially incensed at the farm co-ops’ tax exemption, which they 
claim gives the co-ops an unfair competitive edge. 

From his cozy, wood-paneled office in this central California agricultural 
center, gray-haired Ray Provost looks across the street at what is, to him, a 
depressing sight. 

VIEW ACROSS MAPLE 


Mr. Provost is vice president of the Producers Cotton Oil Co., a major inde- 
pendent processor in the California cotton industry. Cause of his concern is 
the view across Maple Avenue of the towering cottonseed storage piles and mill 
of the Ranchers Cotton Oil Co., a co-op. In business only for the last 7 years, 
Ranchers has won 17 percent of the State’s cottonseed crushing business, mostly 
at the expense of concerns such as Mr. Provost’s. 

In Los Angeles, Col. Fred Sherrill, vice president of J. G. Boswell Co., an inde- 
pendent cotton processor, knits his brow. 

Object of his worry is Calcot, Ltd., a cotton-marketing co-op 100 miles away in 
Bakersfield, that last year baled and sold 25 percent of the State’s cotton lint— 
likewise pulling business from companies such as Colonel Sherrill’s. 


ANOTHER 20 YEARS 


Predicts Colonel Sherrill: “With co-ops going the way they are now, in another 
20 years there won’t be a single independent processor left.” 

Richard Johnsen, executive secretary of the Agricultural Council of California, 
a sort of chamber of commerce for 66 of the larger California co-ops, estimates 
that cooperatives around the Nation now are marketing close to 30 percent of 
total United States farm output, compared with about 20 percent a decade ago. 

In 1955, the latest year for which figures are available, the Nation’s co-ops did 
a $9.7 billion business, up more than 50 percent from 1946. Through co-ops, 
farmers market cotton, grain, milk, livestock, poultry, and other products. Farm- 
ers also utilize co-ops to purchase building materials, fertilizer, feed, and other 
supplies. Some co-ops also provide trucks, storage facilities, even such other 
services as life insurance. 

In some cases, one co-op may fill all the farmer’s needs. But many farmers 
belong to more than one cooperative. This overlapping explains why total co-op 


ch it 
nings 
n his 
; the 
‘t his 
re he 
1 the 


t be- 
irket 
gets 
e as 
Fur- 


ural 
nm, a 


nde- 
n is 
mill 
ars, 
Stly 


nde- 


y in 
it— 


SMALL BUSINESS 227 


membership exceeds the number of farms in the Nation. At last report in 1955, 
co-ops had a total of 7.6 million members, although there were less than 5 
million farms. 

BIGGER CROPS 


In actual number, the co-ops dropped from 10,700 in 1940 to 9,887 in 1955. But 
this, cooperative and independent spokesmen agree, has meant bigger and 
stronger co-ops, both nationally and here in the richest farming State in the 
Union. 

California, though next to some Midwestern States a relative newcomer to the 
cooperative picture, is coming on fast. Today, its nearly 500 co-ops cover practi- 
cally all of the crops raised in the State. They range in size from a dozen 
members to more than 17,000 and handle most anything that grows, from 
squab to lowly earthworms. 

But it isn’t their diversity that’s most often used to characterize California’s 
co-ops. Here the push is on to make farming a big business—extending far 
beyond the selling of raw farm goods. 

“Vertical integration” is the term some co-op men use to describe what’s 
happening. “Integration by the farmer,” says Mr. Johnsen, of the agricultural 
council, “means the securing of farmer-owned facilities which will carry his 
products from the farm to the consumer.” 


WORRIED LOOKS 


It’s this vertical integration that’s causing the worried looks among many 
independent producers the length of California—and the Nation. 

“We don’t question co-ops’ right to market crops,’ says Mr. Provost. “Our 
objection comes when they jump over into the processing end of it,” and he 
throws a pointed glance across Maple Avenue at the ranchers co-op mill. 

Big reason for Mr. Provost’s and other independents’ protests: Farm co- 
operatives, like churches and schools, don’t have to list Uncle Sam as an annual 
creditor. 

“Ts it any wonder co-ops have prospered?” demands Colonel Sherrill, of Boswell 
Co. “Before the war,” explains the square-jawed ex-Army officer, “it didn’t make 
much difference whether we were competing with a co-op or not. Then our cor- 
porate income taxes didn’t amount to much. But the war changed all that,” 
he claims. 

“Now we’re paying 52 percent of our profits to the Government,” says Colonel 
Sherrill, “and all the while co-ops enjoy tax immunity. How would you like to 
have a competitor who has to do only as well as you do to earn twice as much?” 

Under Federal law—principally the Revenue Act of 1926—cooperatives are 
allowed income tax exemption on the theory that earnings are returned to their 
members, where they are subject to individual income tax. What most critics 
object to, however, is a provision which allows co-ops to retain as much from 
members’ returns as they desire for “capital purposes.” 

Such retained income, co-op backers are quick to insist, is used to establish 
capital reserves. But it can also be used to buy plants and equipment. 

“This money,” says cottonman Sherrill, “is never subjected to tax. I daresay 
that most of the cotton gins, mills, and warehouses in the State were paid for by 
such retained earnings.” 

Heated though it is, such criticism isn’t doing much to ruffle co-op supporters. 
They plead complete moral and economic justification. 

“Farmers are finally beginning to get part of what’s coming to them to help 
them out of their cost-earnings squeeze,” says Richard Johnsen of the Agricul- 
tural Council of California. 

California cottongrowers still are some distance from the ultimate consumer, 
of course. On its way to the retail level, cotton must go through intermediate 
steps—textile mills and apparel manufacturers. But some farm co-ops, notably 
many dairymen’s organization, for years have maintained their own retail 
outlets. 

INCREASED ACTIVITY 


According to Mr. Johnsen, California co-ops have boosted their activities in 
the past 10 years from marketing one-quarter of the State’s crops to handling 
one-third of them. They have become dominant organizations in several of 
California’s crops. Sunkist Growers, Inc., of Los Angeles, processes and mar- 
kets 70 percent of the State’s citrus fruit. Diamond Walnut Growers, Inc., of 











228 SMALL BUSINESS 


Stockton, handles practically all the walnuts grown in California—and the 
Nation. 

The crops where cooperatives have made the biggest headway in the past few 
years, and where they have bitten deepest into established independent com- 
petitors, are cotton and dried fruit. 

One-fourth of California’s cotton crop, the third largest in the Nation, was 
ginned by cooperative gins last year and the lint sold through Calcot, Ltd., the 
State’s only co-op cotton marketer. Ten years ago, 10 percent of the cotton 
crop was so processed. 

And the total amount of cotton handled by California co-ops has grown even 
faster, thanks to a sharp rise in the State’s cotton output. California last year 
produced some 1.5 million bales of cotton, about 13 percent of the United States 
total. During the 1944-53 period, California’s output averaged 1,048,000 bales a 
year, shows 8 percent of the United States annual average. 

One fruit packer estimates that in the past decade the percentage of the 
State’s dried prunes handled by co-ops has jumped from 20 percent to 45 percent, 
and that of raisins from 25 percent to 40 percent. The Golden State is by far 
the chief United States producer of these commodities. 

All this co-op growth, critics say, hasn’t come without cost to independent 
operators. A spokesman for one dried fruit processor estimates that in the past 
10 years 9 private prune packers and 8 raisin packers have dropped by the way- 
side as their suppliers went over to co-ops or they themselves sold out to 


cooperatives. 
INDEPENDENTS DECLINE 


A look at cotton ginning statistics shows that during the past 5 years, a 
period of considerable cotton production growth in the State, the total number 
of independent cotton gins decreased from 184 to 182. During the same period, 
the number of co-op gins jumped frém 33 to 48. 

Aside from the many California farmers who are using or hope to use co-ops 
like Calcot and Ranchers to expand from crop production alone into processing 
as well, many are growing in a horizontal direction, too. 

Diversification, like vertical integration, is another natural outgrowth of the 
cooperative movement, according to co-op men. 

Seated behind his desk in the San Francisco financial district office of the 
California Canning Peach Association, a marketing co-op that bargains on behalf 
of most of the State’s cling peach growers, Manager Ralph Bunje talks of bol- 
stering farmers’ bargaining power through bigger co-ops so they can meet buy- 
ers on even terms. According to Mr. Bunje, many of the farmers’ customers 
now are concentrated in a few wholesale and supermarket purchasing groups. 
“In order to be fairly represented,” he says, “the farmer, too, must be a part of a 
big business.” 

One fast diversifying marketer is Calavo Growers of California, a 4,100-mem- 
ber co-op that markets most of the country’s avacados, and also sells dates, dried 
fruit, limes, pineapples, coconuts, and mangoes. Its membership is limited to 
avacado growers, but it markets all the other products on a commission basis 
for raisers in California, Hawaii, and other areas. 

William Black, general manager at Calavo’s Los Angeles headquarters, ex- 
plains that it has gone into the marketing of other crops “to keep the company’s 
sales offices, located in 33 cities throughout the country, busy the year around. 
This way we have more than one arrow in our quiver,” he says. 

In Fresno, Manager Earl] Cecil of Ranchers Cotton Oil Co., Mr. Provost’s 
neighbor, also thinks such diversification is “only natural.” He does believe, 
however, that it can be carried too far. He cites an instance of a large cotton 
co-op in Georgia that once began operations in Arizona “as a service to its 
Georgia members.” 

“Things like that give co-ops a black eye,” says Mr. Cecil. “A co-op shouldn’t . 
depart from servicing its members directly.” 

Why do farmers join co-ops? Says Jim Forbes, a grower who has 85 acres in 
cotton southwest of Fresno: “My co-op gives me a better deal than I can get 
at an independent outfit.” He explains that he may not always earn as much 
in one year as other growers who take their cotton to a private gin, but adds: 
“T make more in the long run.” 

He has no objection to the portions of his annual returns his gin retains. 
“It’s that money that lets my gin have the best equipment of any around,” he 
says. 
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BEST DEAL 


Roy Harris, another co-op man who lives about 50 miles south of Fresno, near 
Tulare, has a ready answer for those who would accuse co-ops of having an 
unfair tax advantage. “It’s the least the Government can do for the farmer,” 
he snorts. “Besides, I pay taxes on what my co-ops make. They eventually 
give me back everything they retain and it goes right on my tax form,” he 
emphasizes. 

“Actually,” reasons the thirtyish, bronze-faced Mr. Harris, propping a foot on 
the bumper of his 1957 Ford, “helping out co-ops is the best deal for the Govern- 
ment. It’s a lot cheaper than price supports. This way farmers can get big 
enough to help themselves and not have to depend on the Government for 
support.” 

“Sure,” he continues, “it may hurt a few people, like some independents, but 
what’s more important, a few private ginners or three of four thousand farmers 
here in the San Joaquin Valley?” he asks. 

Argues one rather vocal private gin operator, however: “We’re all at cross- 
roads here. We've got to decide whether we want an agricultural economy 
based on the traditional free enterprise system or one thoroughly subsidized by 
the people.” 

MEN WHO SELL TO FARMERS 


Although most farmer supply cooperatives are located in Midwestern and 
Kastern States, independent California distributors of such farm essentials as 
seed and fertilizer anticipate growing competition from co-ops. One big San 
Joaquin Valley fertilizer seller estimates that “possibly within 5 years” many 
of his area’s cottongrowers will be getting their fertilizer from co-ops. 

“They (co-ops) are out for control of everything their members need,” says 
this independent. “And they’ll make it, too.” 

“My only hope is in the independent cotton processors,” he adds. “If they 
ean keep most of their growers from selling to co-ops, I’ll be all right. If they 
can’t there'll go my customers.” 

An official of a big San Francisco seed distributor says, ‘“There’s no question 
that co-op competition is being very keenly felt in our industry. And their tax- 
free status is highly resented. Why shouldn’t it be? It’s nothing but socialism, 
and that’s too close to another ’ism to suit me.” 

He says that so far there’s been room for both the co-op seed distributors and 
independents. “But we have to be diversified,” he adds. “If co-ops try to cor- 
ner one phase of the market, we may not be able to compete, so we have to be 
ready to abandon that and switch to something else.” 


Mr. Barnes. I would like to cite to the committee at this point 
two hearings, reports of the House of Representatives and its com- 
mittees : 

One by the Committee on Small Business, the first interim report 
in the 79th Congress, the 2d session. Practically the entire report 
deals with this same problem. 

Mr. Mutrer. In a word, what does the report recommend, if any- 
thing, on cooperatives / 

Mr. Barnes. It merely discusses the problems that are being ex- 
perienced, more particularly the tax aspects of cooperatives; the 
competitive aspects and the advantages alleged to be had by certain 
cooperatives by reason of their exemption from taxes and how they 
were able to use this competitively in their industries in competing 
with smal] businesses. 

Mr. Moutrer. What is the number of that report? 

Mr. Barnes. That one is House Report 1888. 

Mr. Motrer. The 79th Congress? 

Mr. Barnes. 79th Congress; yes, sir. 

Mr. Mutter. Well, since we were not here then, neither Mr. Riehl- 
man nor myself, we can disclaim any responsibility for that. 

Mr. Barnes. Well, as I said, I merely cited it to your attention. 
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I furthermore call to your attention the hearings before the Com- 
mittee on Ways and Means of the House of Representatives of the 
85th Congress, 2d session, held on January 21 through January 30 
of this year, part 2 , beginning at page 1487 and extending for 200 
pages or more, all of which is testimony relating to this same problem, 
which was being held at the same time our semiannual report was 
issued. This was a tax matter and tax problems were discussed and 
the cooperatives testified, as did piiitt basins representatives. 

I have no further comments to make other than what has been said 
in our semiannual report and these citations. 

I do, however, respectfully submit that it is proper for us in 
measuring the size of cooperatives, like any other form of business 
entity, to get all the information about their particular activities so 
that we may objectively determine the size criteria which should be 
applied to them. 

Mr. Mutrer. Well, I do not think that anyone would object, Mr. 
Barnes, to your obtaining the information. Cert: ainly no one on this 
committee would object to getting all of the information, that is, to 
your getting all of the information that is desirable or necessary 
to make a determination, a specific determination. 

The question is whether or not you use the criteria of “number” 
to determine whether they are small businesses. 

As an example, suppose that I were a dairy farmer and I employed 
100 persons on my farm. By and large, as long as I do not dominate 
the market in any one area of the country and if I am not in the mil- 
lion-dollar class, then would I qualify as small business for the pur- 
poses of a $50, 000 loan ? 

Mr. Barnes. Well, under our present regulations you would, sir, 
insofar as size. There are other eligibility criteria, in that the Bank 
of Cooperatives makes loans to cooperatives and under our loan policy 
statement, if the funds are available under another regularly organ- 
ized program of the Federal Government we do not consider that they 
are eligible. 

Mr. Murer. Well, I had in mind for the purpose of my question 
that they have turned me down for other than credit reasons, or no 
matter what reason they gave, they have turned me down. Now, I 
still could come to you and say, “They have turned me down,” and you 
would consider my ‘applic: ation on its merits? 

Mr. Barnzs. Yes, sir; if you were not eligible elsewhere we would 
consider your application. I might say that we have made loans to 
cooper atives. 

Mr. Mutter. Now, suppose that with all of those same facts and 
circumstances surrounding the situation, before I file my application 
suppose that I had joined a cooperative and there were 1,000 other 
farmers in that cooperative. Would that disqualify me? 

Mr. Barnes. No, sir. 

Mr. Mutter. Well, then, if there were 75, would that same situation 
apply, would that —— lify me ? 

Mr. Barnes. No, sir; [ don’ t think it would. 

Mr. Mutter. Now, having those things in mind, is there any recom- 
mendation that you want to m: ake to the committee as to any ¢ hange in 
the statutory definition so as to include or exclude cooperatives? 
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I have in mind that as of today, regardless of other considerations 
which may be with or without merit, such as the tax situation, the 
public policy of most of our States and of the United States Govern- 
ment concerning cooperatives has been one of encouraging coopera- 
tives. 

Now, what measures would you recommend with reference to the 
definition in relation to cooperatives ? 

Mr. Barnes. I have no problem and no recommendations to make 
with reference to his definition as to size. The whole problem, if 
any, exists, and I am merely reporting that some complaints had been 
received, I believe in the tax field. 

I stress the need to obtain this information because, as you know, 
some cooperatives operate in a manner that is very close to partner- 
ship and some operate very closely resembling corporations, and in 
order to determine what type of legal entity ‘It is, one has to delve 
rather deeply into their activities to ‘know exactly how they should be 
classified. 

Mr. Moutper. Again, I do not believe tht anyone would object to 
your obtaining the information. However, the letter of June 4 from 
the Nation: al Milk Producers Federation quotes from your letter of 
July 19, 1957, in which you said: 

We would like to advise you that in a recent determination by the size 
Standards Committee of the Small Business Administration in Washington, it 
was ruled that members of a cooperative are to be considered as employees— 
And so on. 

Now, is that an accurate statement? Ought they to be considered 
employees ? 


Mr. Barnes. No, sir. Th: at letter was written by a regional director 
at a time when this case in Colorado was being ‘considered. 
The ruling was subsequently not made and the letter is to be 
regarded, as far as I am concerned, as withdrawn. 
Mr. Muurrr. I believe that there are representatives of the National 
Milk Producers Federation present. Am I right? 


STATEMENT OF PATRICK HEALY, ASSISTANT SECRETARY, 
NATIONAL MILK PRODUCERS FEDERATION 


Mr. Heaty. Yes, sir. I am Patrick Healy and I am assistant 
secretary of the National Milk Producers Federation. 

Mr. Mutter. Does the testimony that you have just heard from Mr. 
Barnes clear up the situation as far as you are concerned ? 

Mr. Hearty. Yes. Our interests in size definition were engendered 
by the statement you have just read; and if there is no such ruling 
and no such ruling is contemplated, why, then, of course, we are 
satisfied. 

We would like to have something from the Smal] Business Admin- 
istration which we can properly receive through correspondence 
with them—that there is no such ruling. 

We make no point here as to what size a dairy plant is, whether it 
is large or small; only that they all be treated the same. 

Mr. Mutrer. I think that in the light of the testimony that Mr. 
Barnes has given this afternoon, I am sure that that can be worked 
out satisfactorily with his office and that an appropriate statement 
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can be publicized to your members, having in mind that all agencies 
of the do vernment are subject to change their minds. 

Mr. Heaty. Yes, sir; and in this instance we are happy to hear 
that they have changed their minds. 

Mr. Chairman, I would at this time also like to thank you for call- 
ing to Mr. Bar nes’ mind the public policy of the United States re- 
garding cooperatives. 

We know through a review of the statutes that this Congress and 
previous Congresses which have sat have passed many laws to en- 
courage cooperatives. 

We were also disturbed to read of his attitude toward the tax struc- 
ture of cooperatives and we were pleased to hear you on the record 
refer to the fact that it is a public policy of the United States to 
encourage these farmer cooperatives. 

Mr. Mutter. I think, Mr. Barnes, that you have said that you 
have no recommendation to make on the subject. 

Mr. Barnes. I have not, sir. 

I might point out that an examination of this testimony indicated 
certain representatives of cooperatives themselves believe, however, 
that remedial legislation in this tax field is necessary. 

I think it is inescapable that, as Administrator ‘of the Small Busi- 
ness Administration, I am going to receive complaints from small 
businesses that compete with cooperatives that are tax exempt, and 
that the problem is going to recur. 

And this is no indication at ail as to what my personal views are; 
and some of the letters from representatives of cooperatives associ- 
ations have indicated, some, I felt, almost sinister viewpoint on my 
part toward cooperatives; which is not the case. 

I am interested in their competitive aspects in dealing with small 
businesses, and I hope to continue to report the facts as I see them. 

Mr. Mutter. Any questions? 

Mr. Rieuuman. No, except that I think that the record clearly 
shows that there has been no such ruling made that has to be changed 
and that the situation is satisfactory as far as the National Milk 
Producers Federation is concerned; in the first instance no definite 
decision was rendered, as I understand it. Us that correct ? 

Mr. Barnes. That is correct. 

Mr. Rrentman. And therefore there was no ruling to rescind. 

Mr. Barnes. That is right. I believe that the regional director in 
Colorado asked the Wasnington staff officer what should be done 
about this case and this request was made and it was indicated to the 
regional director and he was authorized to write the letter at the 
time it was written; but there was no set-aside, and the ruling was 
not actually made and when it did come before me, we analyzed it and 
a ruling was never made and is not contemplated and there is no 
case I know of involving it now. 

Mr. Hearty. I was going to say, Mr. Riehlman, that we would hope 
that should there be a ruling necessary at some time in the future that 
only true paid employees of the cooperatives be considered as em- 
ployees. The members or the patrons of cooperatives have exactly 
the same status as shippers to any other milk plant with reference to 
its size and so there can be no reason whatsoever to include them 
as employees when computing the size of an operation, anymore than 
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you would consider ownership in a proprietary type corporation, 
stockholders, as size, because that is what these members are. 

Mr. Muurer. I would be inclined to agree with you, but I do not 
believe that we should ask the Administrator at this time to make any 
decision or to make any statements until the time when there is a pre- 
cise case before him or a matter that may be presented which requires 
a decision by his office. I think that he is sympathetic with the views 
of the committee and the intent of the Congress and your industry and 
that of the cooperative movement; but I think that we ought to leave 
the matter open until he has a precise case either industrywide or in- 
volving a particular cooperative. He can then make his ruling and 
his determination. 

Mr. Heaty. Yes, sir, and we are most happy to leave it that way. 

We do want to take this opportunity of thanking the committee 
for considering this matter during this hearing. 

Mr. Mutter. Now, Mr. Barnes, the next matter that we will turn 
to is a specific case which involves a matter of a contract with the 
Civil Aeronautics Administration. 

The attention of the committee was directed to a newspaper column 
which appeared on Sunday, June 15, in which the columnist referred 
to the fact that the committee had had submitted to it a complaint 
against the operation of your administration, and that is the first in- 
formation that the committee has had about that. 

Since that time, however, a file has been submitted to this committee 
and we would like to have your comments about the matter. I am 
referring now to the matter that was presented to you, I believe, by 
Congressman Moulder, of Missouri, with reference to the protest filed 
by the National Engineering & Manufacturing Co. 

Mr. Barnes. Yes, sir. 

Mr. Mutter. Of Sedalia, Mo., involving the U. M. & F., Inc.., of 
Dallas, Tex. 

Would you care to tell us what the facts are in this case, sir? 

Mr. Barnes. Yes, sir. This involves a bid, I believe it was by the 
CAA, for certain work to be performed. 

Among the bids that were filed, the U. M. & F., Inc., at Dallas was 
the low bidder and Mr. Moulder’s constituent, the National Engi- 
neering & Manufacturing Co., I believe it was, was the second bidder. 

There was a differential of over $9,000 between the bid of 
U. M. & F., Inc., and National Engineering & Manufacturing Co., 
which was $9,000 higher than U. M. & F., Inc. 

Representatives, or I believe it was the president of the National 
Engineering & Manufacturing Co., objected to the size classification 
of U. M. & F., Inc., which had at that time in its original bid certi- 
fied itself as a small business for purposes of this bid. 

Under our procedures we are allowed 10 days by the procuring 
agency within which to make a determination and at the time that 
we first heard of this case a substantial part of that time had expired. 

We informed the complainant that they would have some 48 hours 
to file their information. Of course, they had a great difficulty in 
supplying it quickly; but they did and in general did a very good 
job. They npeied some credit reports and other information. 

We had ourselves, as soon as we received the complaint, asked for 
similar types of credit information and made our own investigation 
in the field. 
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do not represent that the procedure in this general regard is 
perfect at the present time. We do have current studies underway 
with respect to improved procedures; but this is the way we are oper- 
ating and until other procedures are developed, why, we handle all 
cases in the same way. 

On the basis of this information furnished by the complainant and 
what we had ourselves developed, it appeared to me that this low 
bidder, U. M. & F., Inc., was affiliated through certain stock owner- 
ship and perhaps overlapping directorships, with a large concern or 
with large interests, the Murchison interests in Dallas. 

As the result of these conclusions I ruled that it was not small and 
disqualified them under the particular bid. That in turn shifted the 
burden of proof to them. 

We are always going to have this problem, of some companies that 
become large and thus are disqualified; or which affiliate themselves 
with large companies and should be disqualified; or large companies 
that by reason of one thing or another become small. 

In this particular case the U. M. & F., Inc., came in and filed certain 
information. They asked the basis of the ruling and we told them in 
a general way what the problem was and they filed an affidavit. 

I was not Satisfied that their affidavit answered the questions that 
we had about this particular company. They came back subsequently 
and filed two more affidavits; one on May 14 which still was not 
persuasive to me, and one on May 28. The May 28 affidavit com- 
bined with the May 14 affidavit I felt to be controlling and conclusive, 
since it was filed with full knowledge that any falsity, any facts that 
were cited as true that would induce us to act, would subject the 
affiant to the criminal provisions of the law. 

So, on, I think it was June 2 or 3 or 4, I ruled that they were small 
and were eligible to perform this contract. 

I offer these two affidavits in evidence. I do not have an exhibit 
number but that can be added by the reporter. 

Mr. Mutrer. Instead of making these affidavits a part of the rec- 
ord, possibly it will be better for the committee to take them at this 
time and to decide later whether or not we will make their part of the 
record. 

Mr. Barnes. All right, sir. 

I would like to read from this last one which recites that the 
U. M. & F., Inc., is an independently owned and operated company 
and: 

2. The average employment of U. M. & F., Inc., and its affiliate over the past 
4 quarters has not exceeded 500 persons; and, 3, neither the Murchison interests 
or any officer or stockholder thereof has any authority or exercises any control 
whatsoever over U. M. & F., Inc., nor will such control be exercised in the 
future. 

I do not know whether oe affidavits are true or not; but at the 
time the decision had to be rendered they were evidence, evidence 
that was certainly persuasive to me, that the ruling should be that 
this company should be small. 

We in the meantime have undertaken a further independent investi- 
gation of our own which is not completed. That is all that we can do. 

The evidence in these types of cases is hard to develop. You cannot 
rely on a credit report entirely. We are perfectly accustomed to 
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using credit reports and complainant. in this case relied entirely on a 
credit report and on a rumor and information he had himself devel- 
oped in Dallas. 

I might add that our Dallas office was familiar with this case and 
they hi: ad recommended that the U. M. & F ., Inc., be declared to be 
a small business. 

I might also say that the president of this company, I believe the 
president, called me at my residence after I made the decision and 
he was i and almost threatening in his statements about this 
case. I knew nothing further about it until I read the same article 
that you referred to in the papers. This does not prejudice me 
against the case, as I told them, and as I say, these are difficult matters 
to develop all the facts about. 

If false information is supplied to me on which I act, I will refer 
the case to the Department of Justice; but before me at the present 
I have only a statement that is under oath of the officers of this com- 
pany and I have no reason whatsoever to believe it is false and, there- 
fore, my ruling is that the U. M. & F. company is small. 

Mr. Mutrer. Mr. Barnes, whoever it was that called you and was 
abusive—no matter how annoyed he may have been or how disap- 
pointed he may have been about the circumstances surrounding this 
particular matter—there was certainly no excuse for that kind of 
conduct. 

As to any charges, this committee has very assiduously observed the 
ruling of the House, that any charges against anyone are not reserved 
in public, but only in executive session. That rule we will follow now 
and I wish to say now that nothing I have said and nothing that Mr. 
Riehlman has said or anyone else about this matter or any other 
matter that is on the record, and I want the record to show clearly, 
that it was not an intimation that there was any wrongdoing on the 
part of anyone whatsoever; but I think that this matter warrants in- 
vestigation and that is what we are suggesting at this time. There- 
fore, I suggest that you furnish us the information that you may 
develop in the course of your investigation of this matter. And if 
you think someone should be subpenaed, any individual or any com- 


pany, if you will make that information available to us we will see 


that it is thoroughly investigated and that the examination is con- 
ducted under oath, if necessary, and under our subpena power, if 
necessary, to determine whether or not there was any wrongdoing 
that accompanied or had been connected with this case in any way 
whatsoever. 

If it is necessary for us to conduct the investigation it will be con- 
ducted in executive session until we have all of the facts and there- 
after we will have public hearings, if one is indicated. 

[ think that in fairness to the National Engineering & Manufac- 
turing Co. we should indicate = this record, as Mr. Multer has indi- 
cated to us, under date of May 21, 1958, your Administration refused 
to issue a small-business certific ss to the U. M. & F., Inc., but subse- 
quently on June 3 your agency reversed that ruling and granted a 
certificate to U. M. & F., Inc., they proceeded on the basis of that cer- 
tifies ate to obtain a contract on June 4. Congressman Moulder was not 
advised of that until receipt of the SBA letter of June 9, 1958, telling 
of the situation. 

28856—59 16 
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From the various reports that are in the file, there apparently was 
ample justification to your refusing to certify U. M. & F . as a small 
business and in the light of data that was submitted to you subse- 
quently under date of May 14, 1958, and May 28, 1958, and having in 
mind the speed with which you must act in these matters, I do not 
know that there was anything else that you could have done under 
the circumstances. The credit reports and other information in the 
file would seem to me contrary to the affidavits. 

I think Mr. Riehlman will join with me in suggesting that the 
matter be thoroughly investigated and if necessary, call upon the 
committee in order to develop all of the facts and if it turns out that 
these affidavits are false, and as the result of which you issued the 
certificate improperly, based on false statements, then there is ap- 
propriate procedure for referring the matter to the Department of 
Justice. I think that is the best that we can do under the circum- 
stances presented here. Mr. Riehlman ? 

Mr. Riruiman. That is satisfactory, as far as I am concerned. 

(This subject matter is again discussed by the committee on p. 247.) 

Mr. Mutter. We will have to recess at 4 o’clock. I do hope that 
at one of these sessions I can get into the meat of this hearing, to wit: 
the definition of “small business.” 

Also I have in mind that the Senate Banking and Currency Com- 
mittee has reported H. R. 7963, deleting a part of the bill as it was 
passed by the House as it relates the definition. 

I would like to pursue that question with you but I am sure that 
if I were to begin that it would take half an hour at the very least. 

I also have in mind that we would like to consider with you the 
question of where do we go from here on the matter of small business 
definition; whether or not the statute should be changed or whether 
or not your regulation should be changed. What is your convenience, 
Mr. Barnes, with reference to that ? 

Mr. Barnas. I am perfectly delighted to meet with you at your 
convenience. I have one day scheduled out of town next week, I 
think Monday night, and I will be back Tuesday, I believe; so I be- 
lieve practically any day will be all right. 

Mr. Mutter. We are now scheduled for an executive session of the 
full Small Business Committee, Tuesday, and the Banking and Cur- 
rency Committee is going to meet almost every day in the morning 
and so we only have the afternoons available. Would Wednesday 
the 25th of June be all right ? 

Mr. Barnes. I believeso. May I confirm that? 

Mr. Motrer. Then, subject to anything that may arise, we will 
recess until next Wednesday, June 25 at 2 o’clock. 

(Whereupon, at 4 p. m., the hearing was recessed, to be reconvened 
at 2 p.m., Wednesday, June 25, 1958.) 
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DEFINITION OF “SMALL BUSINESS” 


WEDNESDAY, JUNE 25, 1958 


House OF REPRESENTATIVES, 
SUBCOMMITTEE No. 2 oN GOVERNMENT 
ProcuREMENT, DisposaAL, AND Loan AcrTivITIEs, 
OF THE SELECT COMMITTEE ON SMALL Bustngss, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 2:10 p. m., in room 
1301, New House Office Building, Washington, D. C., ice. Abraham 
J. Multer (chairman of the subcommittee) presiding. 

Present: Representatives Multer, Riehlman, and Yates. 

Also present: Irving Maness, subcommittee counsel, and Victor P. 
Dalmas, adviser to minority members. 

Mr. Mutter. The committee will please be in order. 

We will resume the hearings of subcommittee No. 2 which is de- 
voted to the matter of the definition of small business. We are 
pleased to have with us again the Administrator, Mr. Barnes. 

Before we proceed with Mr. Barnes, I would like to have the record 
show that Senator Mansfield has indicated that there is no objection 
to placing in our record his letter to the Administrator, Mr. Barnes, 
dated January 23, 1958, together with the enclosures, all of which 
have been furnished to us by Mr. Barnes. 

The committee will examine those documents at a later time and 
then determine whether we will put the documents in in full or 
make a summary of them. 

(The committee examined the material and determined that it was 
to be retained by the committee for study by the staff.) 

Mr. Mutter. We have also received telegrams from Mohawk Petro- 
leum Corp., Envoy Petroleum Co., and MacMillan Petroleum Corp., 
which will be made a part of the record with the same reservation that 
either they will be set forth in full or summarized that will be deter- 
mined at a later time. 

(The telegrams referred to follow :) 

Los ANGELES, CaALiFr., June 24, 1958. 


Hon. A. J. MULTER, 
Chairman, Subcommittee No. 2, Washington, D. C.: 

Re hearings concerning small business criteria for refining. We are not in 
favor of existing increases in refinery capacity and number of employees and are 
strongly opposed to any further increases in such criteria. 

MOHAWK PETROLEUM CORP., 
By Matcotm McDvurrie, 
Vice President. 
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Los ANGELES, CaA.tr., June 24, 1958. 
Hon. A. J. MULTER, 
Chairman, Subcommittee No. 2, 
House Small Business Committee, Washington, D.C.: 

A further increase in the small business criteria will create an extreme hard- 
ship on this company. We vigorously protest the expansion of the present 
criteria to include the major independents. 

A. M. Lockuart, President. 
ENvoY PETROLEUM Co. 


Los ANGELES, CALir., June 24, 1958. 
Hon. A. J. MULTER, 
House of Representative, Washington, D.C.: 

With reference to the current hearings you are holding on small-business 
definition criteria for the petroleum industry, we feel that the criteria proposed 
by Small Business Administrator Wendell B. Barnes on December 31, 1957, 
which, among other things limited those qualifying under the act to a maximum 
of 500 employees with a maximum of 20,000 barrels per day crude capacity is 
more in keeping with the intent of the act. We indicated our support of this 
criteria in a telegram dated January 17, 1958 to the Administrator. The con- 
templated inclusion of medium-sized companies, as urged in recent testimony at 
the hearings would, in our opinion, be an unwarranted expansion of the criteria 
and contrary to the intent of the Small Business Act. 

' MACMILLAN PETROLEUM Corp. 
R. S. MAcMILLAN, President, 

Mr. Mutter. The same treatment will be accorded a letter from 
the Texas Calgary Co. dated June 13, 1958. 

(The letter referred to follows :) 

Texas CALGARY Co., 
Abilene, Teax., June 18, 1958. 
Re modification of the definition of ‘“‘small business” as applied to petroleum 
refiners. 
THE SMALL BUSINESS ADMINISTRATION COMMITTEE, 
IN THE HOUSE OF REPRESENTATIVES, 
Washington, D. C. 

GENTLEMEN: We operate a small refinery at Carrizo Springs, Tex., with an 
average daily throughput of approximately 2,000 barrels. We are most con- 
cerned and distressed with the present move by several big independent oil com- 
panies to persuade the Small Business Administration to modify their present 
definition of “small business” as applied to petroleum refiners. 

We note with particular interest that Cosden Petroleum Corp., one of the 
largest inland petroleum refiners in the Southwest, is claiming that the present 
definition should be modified so that those refiners whose capacity is less than 
75,000 barrels daily should be considered small since none in this category are 
dominant. It may well be that refiners whose capacity is less than 75,000 
barrels daily are not dominant in a worldwide sense; however, our sad experi- 
ence has been that any refiner with a daily capacity in excess of 10,000 barrels 
is certainly dominant within the four or five hundred mile area served by such 
refinery. In addition, Cosden has built several long-products lines throughout 
the Southwest, and it would take no more than a superficial investigation to 
determine that Cosden is dominant in every sense of the word and within the 
intent and purposes of the Small Business Act insofar as concerns the petroleum 
refining industry throughout the Southwest. 

Small-business refineries have been going out of business right and left dur- 
ing the past few years as a result of the domination of the petroleum refining 
industry by large refiners and the importation of cheap foreign crudes by them; 
and it is our opinion that several more will be put out of business if they lose 
the protection of the Small Business Administration in bidding on Government 
fuel contracts, ete. To be perfectly frank, the assistance presently afforded by 
the Small Business Administration in awarding Government contracts on petro- 
leum products is our last hope for survival in our disheartening economic battle 
with the majors and big independents. I only wish that we had the money and 
facilities to bring our books and records and other information before the appro- 
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priate agencies and committees in Washington as the big refiners have done; 
however, such expense would be prohibitive in our case and in the case of most 
small refiners, therefore, we can only depend upon your good judgment, honesty, 
and the report of investigating officers. 

If Cosden, and the other big refiners, are successful in this campaign and 
eventually drive the small refiners out of business, you can rest assured that 
the American public and the Government will be paying higher prices for their 
petroleum products in the years to come. 

Please give us whatever assistance you can in seeing that the Small Business 
Administration remains as an agency to aid and protect small-business refiners 
along with other small-business concerns rather than a tool of the big multi- 
million dollar independent refiners in their competitive fight with the billion 
dollar majors. 

Yours very truly, 
Ray McGLorTatin, Jr., Vice President. 

Mr. Mutter. We are very pleased to have with us Congressman 
Schwengel of Iowa whom I have asked to join us. We hope that we 
can get through this afternoon in time so that he can present some of 
his constituents who have been working on this matter of definition 
and other allied problems of the Small Business Act, as a research 
panes at a college in his home State, and we hope that we will 
1ave time to hear them before the afternoon is over. 

Mr. Barnes, we hope that we can conclude with you today so that 
you can devote yourself to other things. 


STATEMENT OF WENDELL B. BARNES, ADMINISTRATOR, SMALL 
BUSINESS ADMINISTRATION—Resumed 


Mr. Murer. Mr. Barnes, you probably know that the Sen: = Bank- 
ing and Currency Committee has reported the bill H. R. 7963 which 
passed the House last year, and they have recommended conttininie 
the definition as in existing law rather than as in H. R. 7963 as it p: assed 
the House. 

Have you had an opportunity to read the report of the Senate Bank- 
ing and Currency Committee? 

Mr. Barnes. Yes. I don’t know that I read it on that particular 
point, though, sir. 

Mr. Murer. We note that in deleting the change in language as 
passed in the House, the Senate committee recommends as follows— 
rather, not recommends, but makes this statement in its report: 

In determining to amend the bill in this way, the committee was impressed 
by efforts which the Small Business Administration is now making to establish 
a flexible-size standard for procurement purposes. In April 1955 an inter- 
agency task force began drafting a flexible-size standard to be used by all 
Federal agencies. 

This draft was completed in February 1958 and has been circulated among 
all Federal agencies concerned. In the meantime, the Small Business Admin- 
istration had adopted a policy which enables the Administrator to issue a small- 
business certificate to a concern if he determines that such a business is 
“small” within the meaning of the act, even though this business may have 
employees in excess of 500. One example of such action is in the oil industry 
where a refinery is classified as small if it has less than 1,000 employees. The 
committee was advised that this policy will continue and that additional flexible 
standards will be adopted and that work will continue to perfect the task force 
recommendations referred to above. 

Now, the first question is with reference to that, Mr. Barnes. The 
policy of the issuing of small business certificates is in accordance 
with the existing statute, isn’t it ? 
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Mr. Barnes. Yes, sir. 

Mr. Mutter. Now, with reference to the statement that you were 
developing a flexible-size standard, was the committee in the other 
body advised of the fact that many of the agencies were objecting to 
your proposed flexible-size standard as set forth in the document 
issued by you in January 1958 as the proposed small business product 
size standard for the purpose of Government procurement ? 

Mr. Barnes. Yes, sir. They were. The Senate committee was so 
advised. The Department of Defense and, my understanding is, 
several other agencies filed statements with the committee. And 
actually we ourselves sent the committee copies of all of the comments 
that we had received from other agencies. 

I cannot recall my testimony with complete exactness, but the lan- 
guage the committee used there may have had reference not only to 
the definition that was being circulated this year, but the definition 
that was adopted 2 years ago and which we have regarded as a flexible 
definition. 

It is our viewpoint that we are developing a flexible definition by 
individual decisions in different industries, and that if we continue 
as we have in the past to extend this definition to different industries, 
that we will be in a better position at some time in the future to have 
a very accurate definition that is in accordance with the economic 
facts. 

My recollection is that there are now 37 industries in which we have 
varied from the so-called 500 rule. We do depart from the rule when- 
ever a case arises that gives us an opportunity to explore the eco- 
nomic situation in the particular industry and arrive at a decision 
as far as possible in accordance with the facts and the wishes of the 
people in the industry. 

And we feel that this is developing a flexible definition, and I prob- 
ably so testified to the Senate committee. That may have been what 
they had reference to in addition to the actual definition which was 
being circulated. 

Mr. Muurer. If my recollection serves me, after the April 1955 
interagency task force work was completed, the definition as issued 
was the old 500-employee definition; isn’t that so, for procurement 
purposes ? 

Mr. Barnes. No, sir. 

Mr. Mutter. I am referring only to procurement purposes. 

Mr. Barnes. No, sir. That is the view that some people have 
taken because the words “500 employees” were mentioned in the 
definition. But the definition as adopted and as we have interpreted 
it and used it enables the SBA to depart from the 500 rule and in- 
crease the number of employees when there is justification in a 
particular industry. 

Whenever we have issued a certificate and the facts have been 
developed that indicated that this was a desirable course of action, 
we have handed down a decision which then has been extended to the 
whole industry. That definition also permits SBA to go below the 
500 rule when there is an objection to a winning bidder on the grounds 
that it is dominant or that it is in fact large even though it has less 
than 500 employees. 
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So we believe that that is a flexible definition even though the words 
“500 employees” are mentioned in it. It certainly is entirely different 
than the definition prior to that time. 

Mr. Moutrer. What you are simply telling us is that you said in 
ee regulation as the the definition that you were going to follow the 
aw as laid down by the Congress which required you to take into 
account specific situations and special circumstances and issue a cer- 
tificate if it was called for. 

Mr. Barnes. But when we issue one certificate it then becames a 
size standard in the industry. That is the difference between 

Mr. Mutter. That certainly is not the intent of the statute when 
the statute said you should take into account the specific circumstances 
of a particular case in which you issue a certificate accordingly. 

There is nothing in this statute which requires you to change the 
entire definition as to an entire industry, because one company in the 
industry was entitled to a certificate. 

Mr. Barnes. Actually, we have done both, as in the case of the 

etroleum industry last fall. We had issued 10 or 15—I don’t remem- 

r the exact number—certificates which could be attached to the bids 
in any particular bidding on a contract. 

So in that situation we are doing exactly what Congress specified. 
If we take the further step and apply the size standard developed in 
connection with the issuance of a certificate to a whole industry, it is 
our view that we are also following the law which allows the SBA 
to adopt size standards in addition to those set out in the law itself. 

Mr. Mutrer. Well, let us take a specific instance. The very first 
item in your size standard was “apparel” and there the employment 
size standard was 250. If a company came along and said, look, I 
have 260 employees; I want a certificate; I am still small business 
even though I am over the 250, and it is established to your satisfac- 
tion that he is small business, and you issue him a small business cer- 
tificate, would you then change the definition industrywide for ap- 
parel and change the —— 

Mr. Barnes. No, sir. And we have frequently done just that. 
When there is a borderline case or a company has grown just beyond 
the standard or the granting of a contract will mean that it will go 
beyond the size standard, we issue the certificate without regard to 
it and do not regard it as an inflexible rule. E 

But in the same instance, if this particular company had come in 
and said that it was in the apparel industry generally but was actu- 
ally in the men’s suit subdivision and that this particular subdivision 
is dominated by large companies having 4,000 or 5,000 employees, and 
there were a number of companies, however, less than 1,000, we would 
consider issuing a certificate to the company at 1,000 in the men’s 
apparel industry, and making that apply to all others in the industry. 

Mr. Mourer. Well, having heard or read or had reported to you, 
whatever the case may be, what the witness testified to before this 
subcommittee, the testimony that has been adduced before us since 
we started this series of hearings on the definition of small business, 
and noting particularly the objections of various procurement officers 
of the Government to this comndindiiet hencehanaalies definition, is it 
still your intention to adhere to this as your regulatory definition of 
small business on the commodity-by-commodity basis ? 
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Mr. Barnes. No, sir. It is my intention, unless something is en- 
acted by Congress in the law or something more specific that would 
change my mind, to use this commodity definition as a reference man- 
ual and for that purpose only. If Congress reenacts the law in its 
present form, we would continue to do as we have in the past during 
the last couple of years, decide each case on its merits and either 
issue a certificate for the individual firm or in the event it became 
desirable to raise the size standard, after development of all the facts, 
and if possible by obtaining an agreement in the industry itself— 
that is what we really prefer to do; we try to urge the company to 
erystallize opinion within the industry itself—then we would raise 
the size standard or lower it as the case might be, to fit the needs 
of the particular industry. 

We think that if we do that for a longer period of time, we will 
have spelled out an equitable definition that is accepted by industry 
itself and that the procurement officers can work with. 

Mr. Muurer. Would this be a fair summary of what you have 
been doing and what you intend to do from here in, under the existing 
statute—unless there is some change in the statute which would pro- 
hibit it—that where the number of employees is used as one of the 
criteria in making the definition for any of the purposes of the Small 

3usiness Act, the maximum number of employees which a small-busi- 
ness concern may have under the definition will vary from industry to 
industry to the extent necessary to reflect differing characteristics 
of each industry, and taking into proper account all the other relevant 
factors ? 

Mr. Barnes. Yes, sir. That would be a proper statement of our 
intent, but with the additional fact that we start with the 500-em- 
ployee standard and the variations which we have already adopted. 
We permit self-certification under those standards unless a case arises 
in which we can have an opportunity to explore fully the necessity for 
a change in standards. 

Mr. Mutter. Are you convinced that working that way, there is no 
reason why the various procurement agencies “of the United States 
Government can’t comply with and live under that kind of definition ? 

Mr. Barnes. I believe they can. They have indicated that they 
prefer that method. That is the way they can get along best with the 
problems that come up under this type of work. 

Mr. Mutrer. Well, now, referring specifically to H. R. 7963 as it 
passed the House—do you have a copy of it available? 

Mr. Barnes. No, sir; I don’t. 

Mr. Muurer. Mr. Maness will give you a copy. 

I refer to section 3 which begins on the bottom of page 2 of the 
bill and goes over to page 3, and specifically the language beginning 
at line 3, to and including line 9. Just read the whole definition, if 
you will, sir, and then tell us what objection there is to the sentence 
which begins on page 3, line 3, to and including line 9 on the same 
page. 

Mr. Barnes. I have no objection to the language in that sentence 
on page 3 beginning at line 3 through line 9. It is section (b) that 
we believe would be inadvisable. 

Mr. Murer. But you do—if we understand you correctly—intend 
to do just that which is required by section (b) with all due expedition. 
Am I not right, sir? 
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Mr. Barnes. Yes, sir. But this we think will take—this is not a 
matter of weeks or months. It is a longer project. We still have to 
work within the procedures that are possible for the procurement 
agencies and under which they can operate. 

Mr. Mutter. I am not trying to tie you down now—— 

Mr. Barnes. I understand. 

Mr. Mutrer. And get you to commit yourself to do this within 60 
days. Whatever our personal opinions may be as to whether or not 
you have had time to do this heretofore or not is beside the question. 
I am not trying now to tie you down to saying you are going to do 
this within 60 days. 

But certainly the last sentence of subdivision B, which begins at 
page 3, line 20: 

Nothing in this subsection shall affect any small business certificate issued under 
this act before the enactment of this subsection or restrict the authority of the 
Administrator to issue such certificates under section 8 (b) (6)— 

would certainly continue in you all the authority you now exercise. 

Mr. Barnes. Yes, sir. 

Mr. Murer. Can the committee rely on the statement that if sub- 
division B, the first sentence of subdivision B were eliminated or even 
if all of subdivision B were eliminated, you nevertheless would pro- 
ceed with all due diligence and expendition to try to work out for 
procurement purposes an industry-by-industry definition to the fullest 
extent possible ? 

Mr. Barnes. Yes, sir. In the manner that I have described, we 
will, sir. 

Mr. Muurer. Any questions? 

Mr. Rrenuman. Mr. Barnes, I think already you have established 
that in 37 different industries, isn’t that correct ? 

Mr. Barnes. Yes, sir; really 38. We have adopted a different 
definition in connection with construction contractors. 

Heretofore the definition was 500 employees for construction con- 
tractors and road contractors. We believed that this was an improper 
test because so many contractors have few employees at the time they 
actually are awarded contracts, that it was possible for even some 
of the larger contractors to fall within this definition. 

So we changed the test to an average of $5 million gross business 
during the preceding 3 years. But this created procedural diffi- 
culties in the procurement agencies since they had their bid lists made 
up. If this standard was adopted without knowing which con- 
tractors would fall within this category, it would delay some of the 
work that they have currently scheduled. 

So we are ascertaining by our own inquiries through our fiela 
offices the size of construction contractors and road contractors and 
making up a proposed or tentative bid list. When it is completed, 
we will then discuss with the procurement officers about putting the 
definition into effect. 

So, as I say, this is a continual problem with us, working on defini- 
tions in different industries. 

Mr. Rreuitman. Mr. Barnes, do you have any idea how many in- 
dustries there are that would be affected ? 

Mr. Barnes. Well, I believe there are 450 in the list that is pub- 
lished in connection with our financial-assistance program. There are 
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a few more than that in the definition that was circulated earlier than 
this year, and there were some 6,000 commodity items that were then 
tied in with the various industries. 

But in a great many of those, I think we will find that the 500 test 
provides equity until ‘something happens and the whole industry in- 
creases in size, or something of the sort. 

Otherwise, we would have had more objections. 

Mr. Rreniman. Mr. Chairman, I only want to say this: I com- 
mend the Administrator and those who have appeared before us in 
trying to solve this problem and be as constructive and fair in the 
approach to it as they possibly can. 

It has been a problem we have been dealing with for a long, long 
time and I think the Administrator’s statement this afternoon and 
his willingness to abide by certain provisions that are already in the 
bill that passed the House 1 year ago today certainly is a pretty good 
indication of the cooperation on the part of the SBA to try to bring 
into being a more workable definition and one which will be more 
helpful for our smaller industries, and to get recognized in their 
procurement programs and also financial problems w ith procurement. 

Mr. Mutrer. I am in agreement with what Mr. Riehlman says, 
and I hope that no one will construe my questions as intending to 
reflect upon the integrity of Mr. Barnes or his Administration. 

Mr. Rrenuman. I am sure, if the chairman will permit me, that 
I didn’t make that statement with that thought in mind at all. 

Mr. Mutter. This problem of the definition of small business I 
am afraid is going to be with us long after we are all gone. But if 
we can.make some progress where we can satisfy most ‘of the people 
that are dealing with Government, we would be very happy. 

Referring again for a moment to the commodity-by-commodity, 
product, definition; maybe I should not use the word definition”. — 
standard, I am wondering if even using that as a reference work, 
isn’t going to cause more confusion rather than clarification. 

I have in mind your testimony where you said that you followed 
the business-census figures of the Commerce Department, I believe 
it is, where they break them down into 452 industries. They find 
that 283 industries have a standard of 250 employees or less; 102 : 
standard of 500 employees or less; 67 a dtantard of 1,000 or less. 

Now, when we get into the commodity area, or product standard, 
we find that we have. according to your same testimony to us, some 
6,000 commodities, and, as you ‘know, it has : already been testified to 
here, many of these 6,000 commodities will find themselves in several 
industries. 

Wouldn’t we be better off if we didn’t try to use for procurement 
purposes this commodity or product standard and tried to stick to 
the broader industry-by- -industry definition where we: would be deal- 
ing only with 452 industries and leave it to the individual members 
of the industry to come in and seek a certificate if they felt it was 
advisable ? 

Mr. Barnes. Well, my view is that I have felt that the committee 
desired, and we certainly have desired, to have all the knowledge that 
was available whenever we arrived at a size standard, so that we were 
not, in making our decision, bound only to the number of employees. 
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Now, the use of commodity figures, is just one more source of in- 
formation. It would be my hope also that we can develop more in- 
formation on the gross volume of business, as Mr. Floete suggested 
to the committee. In deciding these cases I think that it is helpful to 
have information of several different types in order to arrive at what 
is fair, because you find some very unusual situations within an 
industry. 

As an example, in the apparel industry the size is 250. We had 
one man come in to see us; his company made plastic belts. They 
were clearly within the apparel Cleans He had less than 100 
employees. He had 95 employees and he had about 93 percent of 
the business in the country in plastic belts. 

Now, he was clearly dominant and clearly large if you looked at 
only ladies’ plastic belts, but if you regard him as a part of the apparel 
industry generally, he was obviously still small. 

For the SBA to arrive at a proper conclusion—we should, I think, 
consider the number of employees, dollar volume, commodity sizes, 
and all these various tests. Then if we can get a simple rule such as 
number of employees that the procurement officers can use and apply 
without administrative complications, we have come as near to doing 
equity as it is possible to do in this field. 

Mr. Mutter. Could you indicate to us whether or not the people 
who are bidding on Government procurement are generally advised 
of the fact and know that they have a right to apply to the Small 
Business Administration for a certificate that they are small business ? 
Is that generally known ? 

Mr. Barnes. I think it is, sir, because on each bid where there is a 
set-aside, in the invitation to bid, there is a statement that flags this 
proc edure. My best information is that currently if the small busi- 
ness is low bidder and is not to get the contract for other reasons, the 
contracting officer and procurement people in the Department of 
Defense and the other civilian agencies are advising the small business 
of his rights to obtain a certificate of competency. 

Now, he is merely advised of what the law is and what the regula- 
tions are. 

Mr. Murer. If I recall correctly, most of the invitations to bid 
will require a certification or there will be an indication of the num- 
ber of employees that would make the bidder small business, and he 
checks that he is small business because he has that number of em- 
ployees or less, or the next one is instead of being the number of 
employees, he has a right to check that he holds a certificate from the 
Small Business Administration certifying that he is small business. 

But is there anything on the invitation to bid that would direct his 
attention to the fact that despite the number of employees set forth 
here, he has a right to go to the SBA and get such a certificate regard- 
less of the number ? 

Mr. Barnes. I don’t—— 

Mr. Mutrer. I think if I were the ordinary layman, or business 
person not familiar with this subject, and I picked up that invitation 
to bid, I would be inclined to think that if the number of employees 
was 250 and that was stated as being small business, that I would 
either have to certify that I have less than 250 or I would have had 
to go to you sometime or other and get a certificate from you certifying 
that I have less than 250 employees. 
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But there is nothing there that I recall that will indicate to me 
that regardless of the fact that I may have 250 or 280 or any other 
number of employees, I still could go and get a small-business cer- 
tificate 

Mr. Barnes. Well, perhaps there is not. But I certainly have a 
feeling that the companies that are interested in this procedure know 
about it. All the procurement officers do advise them and do raise 
the question in connection with their contracts. Frequently that is 
how we are brought into it for the first time. 

We have had articles in many trade journals in the country. The 
volume of work has never been made quite clear to this committee. 
Our field officers and our Washington officers in the course of a year, 
in the course of last year, have decided over 4,000 cases involving size 
standards, and this means that it is widely known by the companies 
that are bidding. 

But under the usual situation, it is only the marginal cases that are 
raised. The others are either clearly within the size, or they do not 
qualify. 

I have a recap of the number of cases from July through April of 
this fiscal year showing both the number of cases by month, and the 
number of hours spent by month, which I will offer in the record 
at this point to indicate the volume of this work being done by all of 
our officers and that knowledge about the procedure is widespread. 

Mr. Mutter. The document will be received and made part of the 
record at this point. 

(The document referred to follows :) 


Recap of size standards cases 


Reporting period ending | Number Hours Reporting period ending Number | Hours 
the 25th of the month of cases required the 25th of the month of cases required 
1958—A pril a 666 523 1957—October 323 | 360 

March a 555 376 September 359 | 358 
February_-- 701 490 August 277 | 258 
January _- iy 438 331 July. 376 | 254 
1957— December - -__ __- 383 284 | ~-- + +) 
November........--] 453 293 Total | 6,08) Ponwcddiced 


Source: SBA Work Measurement Report, Procurement and Technical Assistance. 


Mr. Mutter. For purposes of clarifying our record, will you, Mr. 
Barnes, give us other instances other than the oil industry where an 
application was made for a small-business certificate by a particular 
company in the industry and as a result of which you then changed 
the industry standard 4 

Mr. Barnes. Electronics industry: It started at 500 and after 
issuance of a number of certificates, we determined that many of the 
companies were in the area between 500 and a thousand, and that 
they were in fact competing with very large companies for the type 
of work that was being contracted for by the Government. 

So we raised that size to 1,000 employees. 

Another example was the one that I gave a minute ago where we 
departed completely from the use of number of employees in the 
general construction and road construction business, and abandoned 
number of employees and went to gross volume of business per year 
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Now, we haven’t actually put that in effect yet until we compile 
the bidders list, but we have announced it. 

Mr. Mutrer. Now, other than the publication in the Federal 
Register in the electronics industry, what notice did you give to the 
industry that you changed your definition for procurement purposes ? 

Mr. Barnes. Each time we do at least three things. We notify 
all the companies that have written to us, we publish it in the Federal 
Register, we furnish it to all the trade journals in the particular 
industry that we know about, and we issue a press release. 

Mr. Mutrer. Thank you very much, Mr. Barnes. 

Mr. Barnes. Before you close, could I make one more statement? 

In rereading the record of the hearing last week, where in answer 
to your question about the article, I did not say ‘something that I 
intended to say—at least it is not clearly reflected by the record— 
and that is with reference to the widely published newspaper article 
from which the inference might be drawn that the decision I 
rendered in the U. M. F., Inc., case was dictated by something other 
than the facts in the case as they had been presented to me. 

To the extent that there is that inference in the article, it impugns 
my integrity. I would like to say to this committee that I had no 
knowledge whasoever at any time of any political activity or cam- 
paign contributions of Mr. Clint Murchison or his family or any of 
his employees, and that no one representing Mr. Murchison’s com- 
pany and no one in Congress or in Washington, or anyplace else, 
communicated with me on behalf of any interests that Mr. Murchison 
may have in U.M. F., Ine. 

And therefore, I want to clearly go on record as denying the 
inferences which. may be made by someone reading that article who 
had not read the testimony before the subcommittee or been present 
when I testified before this committee. 

Mr. Motrer. I think you did make that clear on the record when 
you were here, but no harm can be done by putting it on the record 
again, and the only other thing you might add to it is that you do 
intend to investigate the accuracy of the affidavit that was submitted 
to you and determine what the facts are with reference to the com: 
plaint that has been lodged with you indicating that it might be 
inaccurate. 

Mr. Barnes. Yes, sir. 

Mr. Mutter. And we will look forward to hearing from you when 
that investigation is completed, and if you can’t complete it on your 
own because of lack of subpena power, this committee is ready to help 
you make a complete investigation using that subpena power, if 
necessary. 

(Mr. Barnes, SBA Administrator, has filed a report with the sub- 
committee. Additional information has been requested and on its 
receipt will be retained by the committee for its use.) 

Again we thank you for being with us. You have been helpful as 
usual. 

We will have to take a recess now because of a rollcall on the floor 
and we will return here immediately thereafter and we will try to hear 
Mr. Schwengel’s constituents. 

(A short recess was taken.) 

Mr. Mutter. This hearing will come to order and we will resume 
our hearing on the subject matter of the definition of small business. 

We are ple ased to have with us Congressman Schwengel who has 
been with us since earlier in the day, and we will ask Mr. Schwengel 
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now to introduce those gentlemen that he has here from his glorious 
State of Iowa. Before you do that, may I suggest that I took a little 
longer time getting back from the floor in order to determine what 
was going to happen this afternoon, and it looks as though the bells 
may be ringing again very soon. 

So, Mr. Schwengel, you take such time as you need, having in 
mind that we may be called back to the floor soon, and if those whom 
you introduce can put their statements in the record and then make 
very brief statements, I think that will be very helpful and will 
help expedite the proceedings. 

Mr. Schwengel. 


STATEMENT OF HON. FRED SCHWENGEL, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF IOWA 


Mr. Scuwencet. Mr. Chairman, I first want to thank you very 
much for giving us this opportunity to appear before this com- 
mittee with our materia] that we researched on for some time that 
has to do with the problems of small business. 

For the benefit of the committee and the record, I should tell you 
that this committee I have here today is a research committee on my 
staff at the University of Iowa. I wasn’t here in Congress long 
before I recognized the need of some additional help in getting in- 
formation and help in various areas that I had a special interest. in, 
and because I have the University of Iowa in my district, I felt that 
there ought to be a way to tap the resources of that great educational 
institution to help in that research and help in preparing legislation 
which I had an interest in, and after conferring with President Hen- 
cher of the university about my idea, we finally decided we would 
start this project on an experimental basis, and it has been successful, 
and it has been successful largely because we were able to get to head 
up that project at the university Dr. Russell Ross of the political 
science department, and because he is a little bit more familiar with 
the details of this project and has been living with it, and therefore 
understands it better and has been supervising the project and there- 
fore understands it better, I would lke to present him at this time 
and he in turn will present the young men who have been working 
directly with him and with other members of the university at the 
grassroots of the small-business people in his district in the State of 
Towa. 

If Mr. Ross will take the chair, and maybe the boys will take chairs 

right around this table and be available for questions for ready refer- 
ence. 
They do have prepared statements, but they are prepared to speak 
orally and will do so at your suggestion, and from here on I would like 
to ask Dr. Ross to proceed in handling the discussion and call on the 
various members of the team to give their contributions. 

Thank you very much. 

Mr. Murer. May I suggest, first, that you identify yourself, pro- 
fessor, and then each of the gentlemen with you, and at the conclusion 
of that, each of the statements will be incorporated in our record in 
full without the necessity of your reading them, and then you can 
make your brief statements. 
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STATEMENT OF RUSSELL ROSS, DIRECTOR OF THE LEGISLATIVE 
RESEARCH TEAM OF CONGRESSMAN FRED SCHWENGEL; ACCOM- 
PANIED BY WILLIAM J. 0’CONNELL, ARTHUR KUDART, AND 
LLOYD COURTER, MEMBERS OF THE UNIVERSITY OF IOWA 
LEGISLATIVE RESEARCH TEAM OF CONGRESSMAN FRED 
SCHWENGEL 


Mr. Ross. Thank you very much, Mr. Chairman. 
On my right—your left, sir—is Lloyd Courter, who has been with 


our research team for about 6 months. 

On my left is Bud Kudart, who is now a practicing attorney at 
Cedar Rapids, Iowa. He has just left the team officially, but he did 
so much research on this particular project that we invited him to 
come and appear before you this afternoon. 

And on the extreme left is Bill O’Connell, who has passed the bar 
just last week and is a practicing attorney or will be a practicing 


attorney in the very near future. 
(The statements of Mr. Ross, Mr. O’Connell, Mr. Kudart, and Mr. 


Courter follow :) 
STATEMENT ON PROBLEMS OF SMALL BUSINESS 


(By William J. O’Connell, Member of the University of Iowa Legislature Re- 
search Team of Congressman Fred Schwengel) 


My name is William J. O’Connell. Since February 1956 I have been a research 
assistant on the staff of Congressman Schwengel. During this same period I 
have been enrolled in the college of law of the State University of Iowa. I 
graduated from the college of law 2 weeks ago. Next month I will join the San 
Diego office of the firm of Haskins & Sells, certified public accountants. 

For some time now, the research group ‘of which I am a member has engaged 
in a study of the problems facing American small-business enterprises. I would 
like to outline briefly our methods of conducting this study, detail the scope of 
our inquiry and then speak a few conclusions which we feel are justified by the 
economic facts as we found them. 

I would first say this: None of the members of this group is a small-business 
man. None of the members has any pecuniary interest, direct or indirect, in a 
particular small-business enterprise. We would hope that this has made it 
possible for us to approach the study with a minimum of personal or emotional 
involvement. 

In addition to this, our staff has enjoyed the greatest degree of freedom in 
finding the facts as they existed. Congressman Schwengel has at no time 
directed our studies along strictly partisan lines. We have been free to inquire 
into the facts and let the chips fall as they may. 

It would also be pertinent to add that each member of the study group is 
vitally interested in a system of free economy in America. We are all under 
30 years of age. We, therefore, face the possibility of living a considerable num- 
ber of years enjoying or suffering from whatever form of enterprise our economy 
assumes in the future. 

I might also add that our coming here as staff members of an Iowa Congress- 
man makes us vitally interested, as are most Iowans, in means to stimulate 
business activity which will generate industrial and commercial employment to 
provide jobs for the persons now being displaced by the mechanical revolution 
which is changing the character of the Iowa family farm. 

In this sense, as young people and as Iowans, we have a direct, selfish and per- 
sonal interest in what is done to make our economic climate more favorable for 
small-business growth. 

Since we were trained as students we made our first research into essentially 
academic sources. In this search we found that the writers, scholars, and 
businessmen alike, were in agreement as to the major problems facing the 
American small-business enterprise. We studied these writing at length, sum- 











250 SMALL BUSINESS 


marized their conclusions and then set out to field-test the conclusions with 
the opinions of businessmen. 

Our field testing consisted in personally interviewing small-business men 
who had indicated by their success that they were more than slightly qualified 
to comment on what was good and what was bad for small-business men. We 
sought out men who had engaged in the rough and tumble of small-business 
competition and had maintained a record of growth and profitability in the 
face of this competition. My colleague, Mr. Kudart, will spell out in detail 
some of the observations made by these men. Suffice to say for the present 
that their observations and comments ran closely parallel to those of the small- 
business writers. 

In addition to these detailed interviews we tested our academic findings 
again in December of 1957. At that time, Congressman Schwengel, with the 
cooperation of two public-spirited business men from Iowa City, sponsored 
a small-business conference which brought together small-business men from 
all over owa. At this conference we presented our findings as we had sum- 
marized them to that date. We then asked for comments by the assembled 
businessmen as to the validity of these findings. 

I might digress to remark that in addition to comments pertaining directly 
to our conclusions, we were treated to a number of off-the-cuff remarks con- 
cerning the functioning of the Small Business Administration, indifference on 
the part of certain administrative agencies and some other examples of harass- 
ment by Federal Governmental agencies. 

These side comments might have had no relevancy were it not for the fact 
that the overall impression conveyed by the remarks was that there does not 
yet seem to be any single permanent part of our Federal governmental system 
which has impressed the small-business man as being the place where he can 
turn to register his complaints and state his ills, be they real or imagined. 
Mr. Courter will speak later about our conclusions as regards legislative recog- 
nition of the need for a permanent organization which will continually search 
for and fight for the long-range interests of small business. 

To return to the text: Following the small-business conference we again 
reappraised our findings. We had found no basic contradictions to the facts 
revealed by our academic research and our field testing. By this time we felt 
that we had arrived at certain truths concerning small business for which 
we had a sound academic basis. In addition we were reasonably certain that 
these generalizations were borne out by the experience of the representative 
group of small-business men we had met and talked with. 

In applying these generalizations, we would stress that they are applicable 
only to a small business. While various, and mostly sound, definitions of 
“small business” have been offered in the past, we would submit that the small- 
business man over whom so many tears are shed is the man who fits this defi- 
nition: He is the single executive, the single decision maker, of the company. 
His company is not departmentalized to provide the varied skills and talents 
which are common to the administration of a large corporation today. He is his 
own personnel manager, labor-relations expert, publicity director, research and 
development chief, tax manager, systems analyst, and, furthermore, most of 
the money in the business is his own, so he is in charge of doing the majority of 
worrying for the company. 

This, we believe, is a fact. Until a business enterprise passes the volume of 
around $5 million in annual sales, it is not economically feasible to employ 
the complete, full-time staff which is common to the large enterprise. The 
burden for these functions, therefore, falls on the single executive until such 
time as the company grows or dies. 

We, therefore, characterize as small business all companies which are in this 
single executive situation. 

CONCLUSIONS 


On the basis of our research and interviews, we felt that small business today 
is faced with these problems: 


1. An increasingly complex management task 


The present-day sophistication and complexity of managerial problems has 
placed small-business men in a position even worse than that they traditionally 
experienced. For some time it was assumed that the small-business executive 
could compensate for his lack of highly specialized management advice through 
the greater degree of control he enjoyed in the small organization. In short, 
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the administrative inertia which affected the larger business was believed to 
act as a counterbalance on the arsenal of skills available to aid the decision 
making of the large-corporation executive. 

Whether this was ever true, today its validity is so limited as to make it 
meaningless. The advent of the highly skilled personnel manager, tax account- 
ant, systems analyst, and a myriad other atomic-age specialists has given 
7-league boots to the firm which is large enough to afford the cost which is 
incident to the employment of these experts. The mind of the small-business 
executive, no matter how sharp its focus or how direct its application, cannot 
reasonably expect to keep pace with electronic computers which are processing 
the work product of well-trained specialists. 

At best, the small-business executive can only hope to attain a conceptual 
grasp of each of the highly specialized areas. When a specific problem is recog- 
nized, and, unfortunately, they often are not, outside experts must be employed, 
if and when they are available. 

If this greater complexity of management problems were attributable to ad- 
vances in science alone, we would not be concerned with it before this committee. 
Trouble is the price of progress, and we believe that small-business men are 
willing to pay this price as long as we speak of true progress. However, the 
complexities involved in the areas of labor relations, income tax, estate taxa- 
tion, and trade regulation are problems which often arise out of stone-age 
bureaucratic obdurance; not atomic-age advances. The demands upon the 
time and the skill of the small-business executive arising out of Federal statutes 
and regulations is, in many cases the straw which breaks the back of the single- 
executive business. 

While interviewing a particularly successful businessman, we were offered the 
statement that he felt he was an expert in many fields directed toward retail 
merchandising. However, this man felt the thing which had made it possible for 
him to parlay this skill into a chain of stores was the fact that he had personal 
contacts which made available to him the advice of expert accountants and a 
highly qualified corporation lawyer. He told how, at the recommendation of 
these experts, his business had progressed from a proprietorship to a series of 
partnerships and then to a series of corporations. In short, his ability to expand 
his business did not rest on his skill in merchandising alone. It was necessary 
for him to “play the angles” correctly at each turn. 

I might add that taxation insight, provided by these same experts, was the 
controlling factor in this man’s later decision to merge his businesses into a 
nationwide chain. 

2. Dificulty in obtaining working capital 

The financial analysis required to determine the soundness of a loan is not 
directly proportional to the size of the loan being considered. For this reason, 
lending agencies are obviously attracted to the opportunity which allows the 
placement of a large volume of funds in a single commitment. This is only 
consistent with the good business practice of maximizing volume at minimum 
cost. 

Patently, this militates against loans to the small-business enterprise. The 
problem faced by lending agencies is whether to make small loans, to the detri- 
ment of their shareholders, or to make large, profitable loans, leaving the small- 
business man without a ready source of funds. When adequate funds are avail- 
able, an alternative to refusing the loan altogether is for the lending agency to 
make the small-business loan, but to make the loan at a higher rate, which will 
maintain the profitability which the shareholders have a right to expect. How- 
ever, here, the small-business man is put in a disadvantageous cost position and 
his eventual doom is apparent. When the money market is tight, even these 
high-interest loans are not available. 

At first blush, this problem may seem to permit no solution. This is not the 
case. Later, I would like to suggest a possible solution, not altogether unique 
with our study group, which would provide a sound economic resolution of 
the matter. 

In addition to the solution just mentioned, we would suggest that there are 
several other areas where governmental action could result in making more 
working capital available to small-business men. My colleague, Mr. Courter, will 
refer, specifically, to a situation where the small business is not only deprived 
of working capital by prepayment of an excise tax, but is, also, put in the posi- 
tion of loaning funds to his financially sound competitors. 

28856—59——17 
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&. Difficulty of obtaining equity capital 

Any person possessed of normal 20—20 hindsight would agree today that an 
investment in Ford Motor Co. shares 50 years ago would have been a wise finan- 
cial decision. However, to have made this decision at that time, without know- 
ing of the phenomenal success which would follow, would have required foresight, 
fortitude, and a considerable amount of fiscal courage. 

The same holds true in any decision to invest in an infant business today, ex- 
cept, today, it is more difficult. Investing in new companies is a risky business 
which is reserved to a few who have the knowledge and courage it requires. 
Outside financing can be obtained only from a small group of affluent persons who 
forgo the security of blue chips and Government bonds and make a practice of 
investing in small, growing, business enterprises. 

Since the number of persons who will risk capital has traditionally been 
small, the major source of equity funds has been, and remains, the profits of the 
successful enterprises. The profits which flow from sound market judgments 
and efficient management practices are poured back into the business to provide 
the machines and materials which will further expand markets, profits, and 
employment. 

We are al! aware that the level of personal and corporate income taxation 
rate acts to withdraw from the profitable enterprise funds which would other- 
wise have been available for internal equity financing. These tax rates have the 
felt effect of taking away the very funds which constitute, for all practical pur- 
poses, the only major source of funds for expansion purposes. 

Thus, the profitable small business finds itself cut off from the major capital 
markets by its inherent unstable nature and cut off from expanding with re- 
tained earnings by income-tax rates which leave less than half of earnings 
available for expansion. 


4. Destruction of the profit incentive 

Tax counsel, without exception, can relate one or more instances of clients or 
aequaintances who, though able businessmen, are not interested in expanding 
their business. These men are, as a rule, persons who have conceived a profit- 
able form of enterprise, put the idea into operation, and are now able to earn 
sufficient profits to permit the company to pay a substantial salary to the 
owner-executive and still make a net profit of around $25,000. At this point, 
the owner-executive realizes that each additiona! dollar of profit which is pro- 
duced through additional risk-taking and executive effort will be divided 52 per- 
cent to the Federal Government and 48 percent for the small business. 

An unfortunately large number of talented small-business owners who are 
faced with this situation resolve their problem in this fashion: As soon as 
the business has produced revenues sufficient to pay executive salaries and earn 
a net profit of $25,000 in a given year, the business is allowed to drift while the 
owner-executive spends his time reducing the population of deer, ducks, or 
whatever is his hobby or avocation. 

Whatever one’s judgment of this attitude, it must be admitted that there 
is limited return in store for the small-business man who works harder and 
harder. The financial risks and physical strain are balanced against the antici- 
pated return, with results which do not increase the fervor of the small-business 
man to attempt further growth. Merger and a lifetime guaranty of salary are 
tempting bait to the businessman who is at this juncture. 

The high personal and corporate tax rates have another effect which grows out 
of this lack of incentive to earn a higher net profit. Since the small business 
bears, at most, 48 percent of the expenses incurred after a $25,000 profit is 
earned, there is an increasing tendency to disregard the sound economic con- 
siderations involved in incurring a particular expense. The purchase of execu- 
tive aircraft, club memberships, and other expense-account items increases 
rapidly once the business enters the tax bracket where more than one-half of 
the net profit goes to the Federal Government as income tax. 

5. Estate taxation forces mergers 

Although conceived for the purpose of spreading the wealth of our Nation 
among many, it is a fact that, today, the imposition of the estate tax has the 
effect of forcing mergers of smaller businesses into nationwide chains or 
corporations. 

The reasons are these: After a sma!l business attains a degree of maturity, 
it is most often the case that the executive-owner has also moved upward in 
years. In planning the future of the company he has built and the financial 
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future of his family, the owner-executive is faced with the fact that his business 
will be worth considerably less in the days immediately following his death. 
This is the result of his carrying with him the accumulated knowledge of more 
than one department of the business. His death involves replacing a man who 
handles all the functions he has undertaken. This, inevitably, results in a period 
of unprofitability, and, often, it is worse than this and spells the death of the 
company. 

At the same time the company is experiencing this decrease in profitability, 
the estate of the deceased owner-manager is being valued for taxation purposes. 
Though the tests for valuation are varied, the common means of establishing 
the value of the business is to rate it on its past performance. This perform- 
ance will, most often, be satisfactory, due largely to the efforts of the owner- 
executive who has since died. On the basis of this valuation, a large estate tax 
is assessed, and the estate of the late small-business man must seek a source 
of cash to raise the funds for payment of the tax. 

Sale of stock in the small business is a means of accomplishing this. How- 
ever, any prospective purchaser is aware that the chief source of profits is now 
dead and that, at best, he is buying an operating shell and a customers list. 
The price to be paid for the company is correspondingly lowered. 

Contrast with this offer of the larger competitor which, during the estate- 
planning period, offers the owner-executive attractive merger terms. The dis- 
position of the going concern is not at ordinary tax rates, not at capital- gains 
rates, but a tax-free exchange. The stock of the larger corporation which is 
given in exchange for control of the small business is freely marketable on 
the recognized exchanges. Thus, the problems of raising cash to pay estate 
taxes are automatically solved. 


6. Risk taking has been reduced by unrealistic depreciation rates 

A businessman must attain revenues to recover his cost, or he will operate 
at a loss. This truism also applies to aftertax profits. At some point, the 
businessman must be able to recover aftertax profit dollars as a return on the 
risk capital he has invested. 

In the face of these facts, the small-business man today is offered deprecia- 
tion rates which require him to amortize the cost of his machinery and fixtures 
over periods of 20 to 80 years, while there is little reasonable expectation that 
his business will be in existence for that period of time. ‘There is no such thing 
as a guaranty of long-range profitability, particularly in a small business. 

As a result of this involvement of his dollars, taxwise, over a long period of 
time, the small-business man must, and does, carefully select his investments 
to make sure that his payout period, taxwise, will not too greatly exceed the 
payout period which good business judgment will decree. 

In our interviews, we encountered a firm which was an excellent example 
of just this problem. This firm, which, incidentally, is now merged with a 
larger corporation, had reason to believe that a food specialty product it had 
developed would be a commercial success. However, the field for marketing 
such products is so dynamic, and the fashions in food are so variable, that the 
firm could forsee, at best, a certain market of no more than 5 years’ duration. 
Highly specialized equipment was required for volume production of this spe- 
tialty item. The cost of the equipment was correspondingly high. 

The entire project was abandoned. The reason for its abandonment was not 
a defect in the techniques or a failure of the market. The principal and con- 
trolling reason not to go into production was that the equipment to produce 
this product had to be depreciated over a period of such great duration that it 
was felt the period of great profitability would have been long past before 
income-tax recovery of cost would have been possible. 

Investment of one’s funds in a new business enterprise is risky. Even with 
good judgment, there is no assurance of success. However, if we add to the risk 
of failure the possibility that the business will pass its peak of profitability 
before income tax costs can be recovered, the i, have become so great 
that all but the foolhardy and the wise are frightened awa 
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’. The effect of Government regulations upon small business 


Threading one’s way through the intricate maze of trade regulation, income 
taxation or labor relations is a difficult task for the expert. However, this maze 
is directly in the path of the small businesses as well as the large. The small 
business does not have ready access to specialists in these fields, and for that 
reason, the impact of compliance with regulations or statutes is often much 
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greater. The small business must often rely on trial and error until it finds its 
way clear, or is so hopelessly involved as to require legal counsel to straighten 
matters out. 

Various estimates have been made of how many hours weekly the small busi- 
ness devotes to filling out various reports for governmental agencies. Whatever 
the answer, the total adds up to another cost burden for the small business, 


8. The “no man’s land” of labor relations 


In the recent past, one of the giant electrical goods producers underwent a 
long and bitter strike. The effect of this strike was to lower profitability of this 
concern for a time and to force certain financial retrenchments by the company. 

Contrast to this the situation of a small business which is involved in work 
stoppage for any period of time. Since the financing of the small business is 
often in the form of intermediate term bank loans, the firm must meet these 
payments or face ruin. Thus, the work stoppage which might be a mere cramp 
to a larger business will cripple the small business. The stoppage which would 
impair the health of a larger concern will be fatal to a small business. The finan- 
cial depth of the small business is not great enough to sustain any considerable 
period of suspension in operations. 

In the face of these facts, the small business must recognize that often it has 
no source of help when it is faced with the need of the services of a governmental 
labor agency. Shut off from the NLRB by regulation, and from the State agen- 
cies by Supreme Court edict, the small business is left to shift for itself. It is 
obvious that this shifting must be done rapidly or the business will collapse. 

Particularly compelling is the case of the small business which is ready, will- 
ing, and able to negotiate with the labor organization which is the proper bar- 
gaining agent for the unit, but no negotiation is possible as long as the issue 
of representation is in dispute. Often, the only solution for the small business 
is to close its doors and hope to salvage what it can. 


PROPOSED SOLUTIONS 


We would be most happy if it were possible for us to suggest solutions to 
all or even most of these problems. This however, is not the case. 

We do feel that most of these problems are not so difficult as to preclude some 
steps toward their solution. We would like these specific recommendations: 

1. As a means of providing a new source of equity capital for the expanding 
and worthy small business, Congress should seriously consider enactment of 
H. R. 10345. This bill has the support of business and governmental leaders. 
Its form has been endorsed by economists, bankers, and businessmen for some 
time. 

Its effect would be to make available to the business seeking equity capital 
a low-cost market where these funds could be secured. The bank would ulti- 
mately be privately owned in the manner of the Federal land banks. The field 
of equity capital financing would not compete with private banking institutions. 

It is not foreseeable that there will be a change in the tax rates or the phi- 
losophy of the tax system which will bring back into the risk capital market 
any large amount of funds. These funds are needed. It appears that this bill 
provides the most economical solution to this problem. 

2. As a means of encouraging small-business enterprises to engage in expan- 
sion which would not otherwise be feasible under the depreciation rates now 
in force, enact H. R. 12138. 

This bill provides that any small business, defined as a business doing $5 mil- 
lion or less in annual sales, shall be entitled to an annual deduction of up to 
$30,000 for investment in depreciable property. 

While this amount may not seem considerable, it does represent a sum suff- 
cient to make it possible for a small business to engage in a “flyer” into a new 
or relatively unexplored part of the market. This sum is sufficient to cover 
most of the costs of outfitting a new store or purchasing a new machine. It is 
to be stressed that though the sum is small in absolute terms, it is large to the 
small business which is pushing at the limits to expand. 

8. As a means of providing an additional amount of retained earnings for 
the small business, increase the exemption from the surtax on corporate taxable 
income from $25,000 to $100,000. This is provided for in H. R. 12139. 

The net effect of this bill is to provide the small corporation with an addi- 
tional sum of $16,500 in “take-home profits.” Again, this sum may not seem 
considerable when measured against the national debt, but it represents a mighty 
sum to a business seeking a bank loan. 
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A business seeking bank credit would be able to increase its ability to repay 
by the amount of this tax reduction. Very often the difference between getting 
a loan and having it denied rides on a sum smaller than this saving. Our dis- 
cussions with businessmen lead us to believe that this seemingly insignificant 
amount would be extremely significant to the growing business. 

4. To encourage investment in modern equipment Congress should provide for 
rapid amortization of depreciable property acquired by small business. This 
can be accomplished through the enactment of H. R. 12275. 

The cost-price squeeze which has affected all businesses at one time or another 
is felt most strongly by the small business which is saddled with old equip- 
ment and higher costs, but cannot afford modern machines with lower operating 
costs. 

The principal impediment to the acquisition of such machines by the small 
business is the fact that if the business is profitable, the major portion of its 
earnings will go for taxes, not for repayment of the equipment loans. To 
remedy this, H. R. 12275 provides that a small business, as defined above, will 
be able to elect a shorter term of depreciation for this equipment. In return 
for this shorter term of depreciation the small business must agree to forego 
capital gains treatment on sales or dispositions of such equipment. 

With this written into law, the small-business man could approach his banker 
with an equipment-purchase proposal which would have a more definite assur- 
ance of ability to repay during the term of the predicted profitability. 

Earlier I spoke of a food-product development which was abandoned due to 
our present depreciation provisions. The president of this company told us during 
the course of an interview that a depreciation allowance such as provided for 
in H. R. 12275 would have been sufficient to induce them to attempt develop- 
ment of this product. I suspect that countless other products await develop- 
ment for the same reason. 

I would not suggest that the four bills I have just mentioned are perfect. 
However, I am willing to state that they are steps in the right direction. One 
of the principal difficulties involving legislation for small business is that often 
in our desire to perfect what we do, we do nothing at all. 

As young men we have been disturbed by some of the facts we have found. 
It would appear that the taxation system now in effect makes it all but im- 
possible for a young person to duplicate the success of a Ford or Chrysler, 
regardless of the amount of imagination, initiative, and financial savvy he pos- 
sesses. The system has a strong bias toward bigness and mergers. The odds 
are strongly loaded against the small-business man. It would appear that the 
time is overdue for immediate congressional action which will open up the 
avenues of growth which have been closed since taxes exerted their death grip 
on small business growth. 

We feel that the young people of America have a right to ask for a reopening 
of the economic frontiers. Today’s American youth can pay rich dividends 
if we are greeted with open doors. 

In closing I would like to note that this appearance marks the end of my 
service as a member of Congressman Schwengel’s research team. This service 
has been a particularly satisfying experience for me. My association with 
Congressman Schwengel and my colleagues on the team has been a source of 
inspiration and intellectual stimulation. 

Particularly stimulating has been the direction we have enjoyed under Dr. 
Russell Ross. Any success this project has enjoyed is directly attributable 
to his continuing efforts and guidance. 

I would also like to thank the committee for taking time from a busy schedule 
to hear our testimony. It has been a signal honor to have this opportunity 
to appear here. 


STATEMENT ON PROBLEMS OF SMALL BUSINESS 


By Arthur Kudart, Member of University of Iowa Legislative Research Team 
of Congressman Fred Schwengel 
My name is Arthur Kudart. I am a practicing attorney in the firm of 
Franken, Keyes, Crawford & Bradley in Cedar Rapids, Iowa, and was a member 
of the legislative research team from December 1956 until February 1958. 
During the process of our study, the research team was directed by Congress- 
man Schwengel to examine specific typical enterprises which had encountered 
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small business problems. In personal interviews, we presented ideas which we 
had developed through our research to the businessmen and they in turn 
presented their problems. These interviews were then developed into Case 
studies which were later presented to our state conference on small business 
as examples of problems facing small business. 

Three of these interviews are represented here as illustrations of what we 
learned. I will present the cases of a turkey processing and packing plant, a 
car-carrier company, and a small drugstore chain in lowa. 

The turkey plant is located in a small Iowa town. 125 farmers in a 30-mile 
area raise the turkeys on a subcontract basis. Fully grown turkeys are then 
shipped to large jobbers or retailers. The plant supplies the poultry, feed, 
advice, and the market. The plant was started in 1923 and furnishes a sizable 
share of the world’s dressed turkey supply. 

The plant merged recently with a large feed company in a nearby city. We 
learned that tax considerations had been a substantial reason for this merger, 
The reasons for the merger appeared to be this: The plant’s own feed mill 
supplied the contracting farmers with feed for the turkeys. A new mill was 
needed. The cost was $250,000. The plant’s owners looked over at their com- 
petitor’s mill and thought over the cost and the difficulties of financing a new 
mill of their own. The result was merger. The plant’s owners stated that they 
probably would have considered buying their own mill had they been able to 
write off the new mill at an accelerated depreciation rate. The independent 
position of this plant would have been greatly enhanced by allowing this ae- 
celerated depreciation rate. This would have permitted the business to elect 
to charge off to experse the cost of the feed mill over a much shorter period than 
is now possible. The effect of such action would have been to increase expenses, 
but not cash expenditures during the period of increased depreciation charges, 
This would have reduced the profits reported and the tax payments based 
thereon. The advantage of so reducing cash drains immediately after purchas- 
ing such a new facility is particularly great to the smaller enterpriser. 

The owners further advised our team that a future merger with a large packer 
was inevitable, for these reasons: During the last 5 years, a substantial por- 
tion of the plant’s business was the supermarket trade. These supermarkets 
now want this plant to retain the turkeys during the rush seasons of Thanks- 
giving and Christmas on a 60-day open account. This plan is impractical and 
almost impossible for such a small concern because it would necessitate pur- 
chase of freezing warehouses to hold the turkeys for this 60-day period; also, 
financially, working capital would be depleted during this 60-day period. How- 
ever, the large packer and processor for exumple, is big enough to carry out 
these functions. The result, the owners feel, will be economically forced merger 
with a large corporation. 

The team then asked the owners whether a similarly sized business as their 
turkey plant could be started today in view of present-day circumstances and 
become as successful as their organization. ‘The owners doubted very much 
if they could do so. Even 10 years ago, so much less entered in than now. One 
of the paramount reasons for difficulties in beginning anew now would be 
financing, the owners said. When they began, so much depended on “character 
loans.” Recently, despite their record of unusual success, these owners “had 
to get down on their knees” as they stated it, to a large city bank to obtain 
money. 

The owners also reasoned that it would be impractical to start anew today 
if one had to buck taxes like there are now. As one said, “I can look back now 
and see why we were able to expand in earlier times. We have gotten toa 
tax base at present where there is not much sense in expanding further.” 

These owners then suggested three measures of relief which would greatly 
help this particular business: 

1. A more liberal tax writeoff on depreciation. 

2. Easier borrowing methods. 

3. Pay income tax in four installments a year. 

The research team interviewed a car-carrier company in an eastern Iowa 
city. This concern operates an independent service to some large automobile 
manufacturing companies by maintaining a fleet of automobile-bearing trucks. 
These car-carriers receive shipments of automobiles transported by ship via the 
Great Lakes to Duluth, Minn. where the cars are moved to points as far west 
as Montana. 
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The most serious problem facing this small business, involved the unpropor- 
tionate weight of their tax load. As the owner of this business said, “We have 
one red-hot year, then a cold year.” One reason for this, is that automobiles 
sell well in our farm economy one year, but not the next. Of course, the ups 
and downs of this small business are geared directly to the cars manufactured 
by the giant automotive industries. This business might net $100,000 in a good 
year, and net $2,000 the next year, depending on the fortunes of the automobile 
plants. 

In this car-carrier business, a few years ago, there were 80 concerns across 
the United States. Now there are 20. These owners have reason to believe 
that shortly there will be only 10. Many times mergers and liquidations have 
occurred in this field because the small company gets panicky when the good 
year ends, and quits while they are ahead. In this business situation, it is 
believed, these mergers have not resulted in lower transportation rates. The 
only benefit of the merger, then, appears to be that the big company has gotten 
larger. 

What would help these owners and others who are faced with similar prob- 
lems, would be a measure allowing small businesses to take a 5-year averaging, 
or if this was not possible, a shorter term averaging, of their taxable income. 
This, these owners felt, would allow a much more equitable system of paying 
their taxes. 

Another problem concerning these owners was the 1954 Internal Revenue 
Code provision involving a limit on accumulation of surplus. These business- 
men felt that as a result of the $60,000 limitation, the small, closely-held busi- 
nesses, like theirs, were immediately on the defensive, trying to justify their 
profits. The owners felt that this additional burden has not been as great an 
impact on the publicly owned corporation. It seems that a Treasury ruling 
has considered broad public ownership to be an automatic deterrent to improper 
accumulation of surplus. In a small business generally, the greatest share of 
expansion is financed through retention of earnings. 

These businessmen said that tax measures which would relieve them most 
would be: 

1. An averaging over a short span of years, the taxable incomes of busi- 
nesses with similar fluctuations; 

2. Raising the limit for accumulation of surplus or loosening the restric- 
tions to small business involving this surplus. 

We interviewed the former owner of a small chain of retail drugstores in 
one of Iowa’s larger cities. This enterpriser started on the proverbial shoe- 
string. With hard work, desire, working his money hard and never losing a 
eash discount, in 18 years he built up his chain to a considerable worth. 

This owner had children to whom he could have transferred the ownership 
of this successful business, and we have reason to believe that if the economic 
circumstances had been favorable for him to do so, he would have made plans 
to transfer it, Yet, he sold his chain to a large competitor, thus adding another 
small business to the growing concentration of businesses. 

Our question to him was why? One of the biggest factors in his decision was 
the Federal estate tax. This enterpriser had utilized the advice of a corpora- 
tion and tax attorney throughout the development of his enterprise. His 
attorney explained to us why such enterprisers are being forced into selling to 
large competitors. 

His attorney believed that because of subchapter ©, section 301-395, Internal 
Revenue Code of 1954, which deals with corporate distributions and adjust- 
ments, small corporations like this one are being badly injured: that because of 
this chapter small businesses are being forced to sell out to larger organiza- 
tions and are thus losing their individuality. The attorney felt that the Treas- 
ury departmental decisions disfavored the small corporation. 

It was also believed by this attorney that the various agencies should agree 
on what a small business is; that is, whether “under 500 employees”; “any 
closely held corporation”; “any company making under $5 million a year net 
profit” ete. 

It was agreed that because of the Federal estate tax bite, that an enterpriser 
could not pass a generous share of his business on to his children; yet, the only 
other alternative was to sell to a large organization, because they were the only 
others big enough to absorb. 

The attorney had some suggested solutions to ease the burden in such cases: 

1. Eliminate subchapter C as it is too complicated for small-business men 
and injures them. 
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2. All corporate distributions should be taxed at capital gains rates, in- 
cluding dividends. 

3. Make all exchange taxable at capital gains rates, thereby making all 
mergers pay tax and cutting taxes on family transfers. 

I would like to say again that these are but three examples of the businesses 
that we interviewed during the study. We found the owners to be cooperative 
friendly, and extremely desirous to help us complete this research. We also re- 
ceived excellent guidance throughout the project from Dr. Russell Ross of the 
political science department who is one of the most able and well-liked professors 
at the State University of Iowa. 


STATEMENT ON PROBLEMS OF SMALL BUSINESS 


(By Lloyd Courter, Member of the University of Iowa Legislative Research 
Team of Congressman Fred Schwengel) 


My name is Lloyd W. Courter and my home is at Boone, Iowa. I am a senior 
law student at the State University of Iowa at Iowa City, Lowa. I have worked 
on Congressman Schwengel’s research team for the past semester, under Dr. Rus- 
sell Ross’ very able and thorough supervision. 

Through this study of small businesses we have come to realize a fact that 
many of you have been cognizant of for a long time and that is that the back- 
bone of the United States economy is made up of small businesses. Small busi- 
nesses account for some 4,000,000 of the 4,250,000 firms in the United States. 

This would seem to indicate that small business is a very important sector of 
the American economy that deserves legislative attention to create an atmosphere 
where it can have a better opportunity to grow, be successful, and prosper. 

I should like to discuss with you gentlemen the definition of a small business, 
the inequitable tax situation of the independent oil jobbers, and finally the 
advisability of making the Small Business Administration a permanent agency. 

When we speak of small businesses we immediately run into the problem of 
definition. What is a small business? There are many tests that can be used, 
i. e., number of employees, amount of retail business, and amount of wholesale 
business. The Small Business Administration defines a small business as a 
retailer with annual sales of not more than $1 million or a wholesaler with 
sales of $5 million or less. They also define a small business as a manufacturing 
firm (including affiliates and subsidiaries) employing 250 or fewer persons. Fora 
manufacturing firm which has more than 250 but not more than 1,000 employees, 
it may be either small or large, depending upon the size standard which the 
Small Business Administration has set for its particular industry. 

Possibly some of your Washington correspondents have described small busi- 
ness more accurately when they describe it as one that cannot afford to keep a 
lobbyist in the Capital. 

Actually, the facts speak more eloquently on behalf of the troubled small- 
business man than any lobbyist could. More small concerns went out of business 
last year than in any year since 1940; bankruptcies are running higher than in 
1957. Small business’ share of total manufacturing sales slipped from 18.9 
percent in 1947 to around 12 percent in 1957. 

True, the mortality rate for new businesses has always been high—largely 
because of mismanagement and inexperience. But the fact that business fail- 
ures since 1947 have doubled among firms 10 years old and older indicates that 
taxes may now be the real trouble. After paying the Government 30 percent of 
earnings under $25,000 and 52 percent over it, small firms have proportionately 
far less than bigger companies to use for expansion. ‘To escape extinction, more 
and more smaller firms are forced to merge with bigger companies, thus acceler- 
ating the trend toward monopoly. 

During the past months many groups and individuals have appeared before 
this committee to express views on the situation of the small businesses. Rang- 
ing from a report by the Cabinet Committee appointed by the President to such 
individuals as Joseph D. Nonnam, executive secretary, Smaller Business Associ- 
ation of New England, and Robert B. Anderson, Secretary of the Treasury, they 
have all been consistent with respect to one thought—small-business men deserve 
a break! 

Mr. Kudart has pointed out several tax inequities which are adversely affect- 
ing the small-business man in our district. 
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I do not want to elaborate on these any further. Nor do I want to elaborate 
on any additional tax cuts as I am sure that you gentlemen have heard all the 
possible new ideas for tax cuts and their arguments pro and con. 

There is, however, one tax problem that we have just recently completed our 
research on, and I think the results might be of interest to you. 

The problem concerns generally the manufacturer’s excise taxes on petroleum 
products and specifically concerns the situation of the independent oil jobber 
with respect to the payment of this tax. 

In February of 1957, we interviewed Mr. James Herriot of the Jones-Herriot 
Oil Co., in Iowa City, Iowa. Mr. Herriot is president of the Iowa State Inde- 
pendent Jobbers Association. During the interview, Mr. Herriot pointed out the 
inequity of having the independent oil jobber on a different level than the blender 
or refiner as to the payment of the Federal excise tax on gasoline. 

You gentlemen, of course, are aware of that fact that presently we are operat- 
ing under substantially the same requirements as established by the 1939 code, 
section 3412 (b) (c). Reading from section 4081 of the present code, it states: 
“There is hereby imposed on gasoline sold by the producer or importer thereof, 
or by any producer of gasoline, a tax of 3 cents a gallon.” It goes on to state 
that: “As used in this subpart, the term ‘producer’ includes a refiner, com- 
pounder, or blender, and a dealer selling gasoline exclusively to producers of 
gasoline, as well as a producer. Any person to whom gasoline is sold tax free 
under this subpart shall be considered the producer of such gasoline.” 

This definition of “producer” does not include the independent oil jobber. 
This wouldn’t really make any difference if the blender did not require the inde- 
pendent jobber to pay this Federal tax until the gas was sold to the consumer. 
However, the practice of the blenders today is to sell the gasoline to the inde- 
pendent oil jobber plus the 3-cent Federal tax. Therefore, the jobber must pay 
this Federal gasoline tax when the gasoline is received instead of after the gas 
is sold to the consumer. In effect, then, the jobber is paying a prepaid Federal 
tax. 

Mr. Herriot pointed out two injustices resulting from such practice : 

1. It forced the independent jobber to give up working capital to pay this tax 
and Mr. Herriot felt that this practice even forced many jobbers to borrow 
money so as to be able to pay this tax. 

2. It gave the major oil companies a decided advantage over the independent 
jobbers. The blender or major oil company does not have to pay this gasoline tax 
to the Government until the following month, and therefore, they have the use 
of this money for 1 month. What do they do with this money? As was pointed 
out by Mr. Herriot, most of the major oil companies are in direct competition 
with the independent jobbers in selling gasoline because they have their own 
gas stations which distribute gasoline to the public. 

To point out this second injustice more clearly, we will use an illustration: 
Major Oil Company (A) and Independent Jobber (B). 

A sells 200,000 gallons of gasoline to B in 1 month and collects the $6,000 
Federal excise tax. B then distributes the gas to his gasoline station custom- 
ers and gets his money back, eventually. 

However, let us look at A now. He has, as is the common practice of most 
major oil companies, decided to establish a new gasoline station. A not only 
has the $6,000, which B paid him, but he also has $6,000, which he would have 
had to pay if he were in the same position as the independent jobber B. There- 
fore, A company has $12,000 capital to directly compete against the independ- 
ent jobber B. What this really amounts to is that the independent jobber B is 
loaning money to the major oil companies so that the major oil companies can 
jobh right around and enter into direct competition against the independent 

opper., 

Now we are not condemning the major oil companies for this practice as it is 
a matter of hard business for them. It is a source of profit to them and they can- 
not be expected to give this practice up. The only logical relief must come from 
Congress. 

After making this preliminary report to Congressman Schwengel, he became 
very much concerned over the situation of the independent oil jobber and pru 
ceeded to introduce legislation which would alleviate this inequity. H. R. 2501 
was introduced in the House of Representatives on January 10, 1957. The pur- 
pose of this bill was to include wholesale distributors within the definition of 
“producers” of gasoline, and as used in this subpart, the term “wholesale dis- 
tributor” includes a jobber, consignee, distributor, or commission agent, or any 











260 SMALL BUSINESS 


person selling gasoline to retailers or users Who purchase in bulk quantities for 
delivery into bulk storage tanks. This bill was referred to the Committee on 
Ways and Means but has not been acted upon as of yet. 

To determine more exactly the effect of such collection practices by the 
blenders and to provide a stronger factual case for H. R. 2501, we sent out a 
posteard questionnaire to each independent oil jobber in Lowa, and I should like 
to point out the results. 

Question 1. Have you, at any time, been forced to borrow funds to pay this 
Federal gasoline tax? Yes, 175. No, 93. Percent, 65. 

Question 2. Do you presently plan an expansion program which could be fi- 
nanced wholly, or in part, with funds which H. R. 2501 would make available to 
you? Yes,190. No, 73. Percent, 72. 

Question 3. Do you have any outstanding bank loans which could be repaid 
with funds made available by H. R. 2501—thus freeing these funds for loans to 
other businesses? Yes, 177. No, 81. Percent, 67. 

Question 4. Do you feel that these funds could be used by oil jobbers for ex- 
pansion of services which would result in increased employment? Yes, 241. 
No, 19. Percent, 93. 

As is noted, we attempted to find out what some of these jobbers would do with 
the money if they didn’t have to pay it over immediately to the blender. But 
the main fact which we determined more exactly from the questionnaire was 
that many independent oil jobbers are forced to borrow money to pay this Fed- 
eral gasoline tax. We, along with Mr. Herriot, feel that this is an injustice to 
the independent oil jobber. 

(It should be noted here that the tax upon diesel fuel is not required to be 
paid until it is sold to the consumer. Fuel oil is nontaxable. However, when 
it is sold for highway purposes, it changes to diesel fuel and is not taxed 
until it goes into the vehicle. At the present time, the form provided for the 
sale of diesel fuel must be submitted quarterly. ) 

The Treasury Department has been adamant in its opposition to eny changes 
in the collection of such Federal gasoline taxes. There might be several pos- 
sible reasons for this. One is that it would involve more accounts. At the 
present time, the Federal Government collects all Federal gasoline taxes from 
the blenders. If H. R. 2501 was passed, this would mean that the taxes would 
be paid by the independent oil jobbers. Of course, this would involve more 
accounts. This problem could be handled by one of two methods. First, it was 
felt by Mr. Herriot that two additional men with the help of IBM machines 
could handle this increased account work very well. The second method which 
Mr. Herriot suggests and which we as a committee suggest to you gentlemen as 
the most feasible plan, is to have the Federal Government authorize the State 
to collect this tax. For example, in Iowa there is a 6-cent State tax on a 
gallon of gas which is payable 1 month after the sale to the independent jobber, 
thereby giving the jobber an opportunity to collect his money before paying 
the tax. Therefore, there is an existing collection agency in the tax division 
of every State. We feel that this would not only benefit the jobber in that he 
would only have to send returns to one agency after he has sold the gasoline to 
the station operators, but also, that in the long run this plan would be just as 
cheap or cheaper than the existing method of collecting the gasoline tax. 

Another possible argument of the Treasury is that if they allow this change 
of payment of excise taxes for the petroleum products, there will immediately 
be pressure to change the method of payment of excise taxes on rubber goods, 
leather goods, ete. But in the case of, for example, leather goods, we do not 
have the same situation as exists for the petroleum products. As was pointed 
out before, the major oil companies enter into direct competition with the inde- 
pendent jobbers. This is not the case with manufacturers of leather goods. 
Therefore, with leather goods, we do not have the situation as exists with the 
independent jobber, where the jobber is loaning money to the blender so that 
the blender can turn right around and enter into direct competition with the 
independent jobber. Consequently, we feel that this argument of the Treasury 
is not a valid one. 

Summing up this discussion of the independent oil jobber, I should like to 
point out some figures and percentages as compiled by Mr. Lyle W. Munson, 
secretary of the Iowa Independent Oil Jobbers Association. He indicates that 
there is a permanent inventory of 24 million gallons of gasoline in the storage 
tanks of the independent jobbers in Iowa. This means that there is “tied up” 
capital of $720,000 at all times in Iowa. When we break this down on an 
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average basis, this amounts to about $7,200 for each of the 1,000 independent 
oil jobbers in Iowa. We feel that this money distributed among the level of 
independent oil jobbers would be of much more benefit to the economy than is 
the present situation where it is distributed among the major oil companies. 
Also, no additional burden on the Treasury Department would be imposed by 
the inclusion of gasoline tax collection in the manner set forth in H. R. 2501, 
and we feel, in all sincerity, that the passage of such bill would remove the 
inequitable situation of the blender or major oil companies having a decided 
advantage over the independent jobber. 

Before closing, I should also like to comment upon the Small Business Ad- 
ministration. At the present time, it is only a temporary agency and we feel 
that it should be continued on a permanent basis for the following reasons: 

1. An inherent part of the agency’s loan program is participation by local 
banks. In certain urcas of the United States the local banks have in many in- 
stances seemed to hesitate to participate in the loan program of the Small Busi- 
ness Administration. Some local banks seem to be reluctant to participate in a 
loan program for small business with an agency which enjoys only a two-year 
life span and where renewal of the agency is dependent upon congressional ac- 
tion every 2 years as has been the case since 1953. We feel that local banks 
would be more willing to cooperate in this program if the Small Business 
Administration itself were a permanent agency. Again, it should be pointed out 
that the loan program is a most vital part of the agency’s overall activity and 
we feel that this program will become more and more effective if the number of 
bank-participation loans increases. 

2. A permanent agency would allow the agency to attract expert personnel in 
every area of activity. A program such as this will fail miserably if there is not 
a staff of experienced personnel to administer it. A permanent agency will 
attract experienced people more easily than will an agency which has temporary 
status. We all recall that in 1955, the Congress had to give the agency a 30-day 
extension because action had not been taken prior to the expiration date of July 
1, 1955. The employees of the agency did not know whether they should seek 
other employment or whether they should stay with an agency which offered 
nothing more at the time than an extended 30-day life. Certainly this type of 
insecurity does not lend itself to top efficiently in the performance of the many 
tasks assigned to this agency. 

There is no one who today argues that small business does not constitute a 
vital and integral part of our competitive free enterprise system. We all recog- 
nize that to a large degree the future success of our economic system depends 
upon the existence of a healthy and vigorous small business community in the 
United States. With the pressures upon business increasing every year, there is 
a definite need for an agency to devote all of its time to helping small business 
firms financially, technically, and in times of disaster. The Small Business Ad- 
ministration is proving that it is capable of meeting this challenge. However, 
the effectiveness and efficiency of this agency will be greatly improved if we 
make it a permanent agency. 


STATEMENT ON PROBLEMS OF SMALL BUSINESS 


By Dr. Russell Ross, Director of Legislative Research Team of Congressman 
Fred Schwengel 


My name is Russell M. Ross, professor of political science at the State Uni- 
verisity of Iowa and director of Congressman Fred Schwengel’s college research 
eam at the State University of Iowa. 

Members of Small Business Committee No. 2: It is a rare privilege to present 
to you gentlemen the testimony that you are about to hear this afternoon. 
We hope to cover a rather wide area of discussion in as brief a time as is pos- 
sible, for we realize that your time is of highest value and that with the press 
of congressional affairs, you must budget your time carefully. 

In this brief introductory period I should like to explain for the committee 
how the group that appears before you this afternoon operates. We, the meni- 
bers of the research team for Fred Schwengel, Congressman for the First Iowa 
Congressional District, thank you for this opportunity to present our findings, 
research material, and recommendations. 

In 1955, Congressman Fred Schwengel, from the Iowa First District, ap- 
proached the president of the State University of Iowa, Virgil M. Hancher and 
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Dean Allin Dakin with an idea. He asked that the University of Iowa author- 
ities assist him in finding capable students interested in governmental activities 
to work as research assistants. Congressman Schwengel realized that the type 
of work that these students could be able to perform would have to be done 
on the University of Iowa campus or in a relatively limited geographic area. 

In a series of conferences with President Virgil Hancher and Dean Allin 
Dakin the scope and program for the research assistants was evolved. Con- 
gressman Schwengel asked that the students interviewed for the positions be 
active in one of the political organizations which has existed in the University 
of Iowa campus for a number of years. He made no restrictions as to whether 
the students be majors in any particular field or that they be residents of his 
own congressional district. It was determined that only residents of Iowa, 
however, would be considered for positions on the team. 

It was obvious that some director or coordinator for the project would be 
necessary. President Hancher and Dean Dakin in consulting with Congressman 
Schwengel decided that I, as the faculty adviser and sponsor of one of the polit- 
ical organizations on the campus and an associate professor of political science, 
was the logical choice for this position—a position that I have been honored 
to hold since the conception of this idea of a campus research team to aid Con- 
gressman Schwengel. 

The first step in the plan was to work out the details of amount of work 
and compensation for the research assistants. Congress Schwengel desired to 
keep the compensation in line with the pay given by the State University of lowa 
for comparable work done by students in assisting professors in research as- 
sistantships. Therefore, it was decided that each member of the research team 
should have an appointment the equivalent of a quater-time research assistant. 
This means that each assistant is expected to devote at least 40 hours a month 
to the project. The compensation is at the rate of $58.89 per month, and offi- 
cially each member of the research assistant group is listed as a part-time 
clerk on Congressman Schwengel’s office staff. It was deemed advisable to keep 
the number of hours each assistant would spend on the project at the quarter- 
time figure in order that at least three students could be aided in their college 
eareers each year, plus the fact that the quarter-time assistantship allows the 
student to carry a full academic load while any added time spent on the pro- 
gram would probably necessitate a reduction in academic classes and thereby 
slow up the progress that the student would make ordinarily in completing 
his degree. 

It should be made clear at this point that the on-campus director of the research 
assistants has not and does not desire to be compensated for the time spent 
assisting in this project. It has been a privilege to be of some help to Congress- 
man Schwengel and also to participate with the excellent group of students 
that have been associated during the more than 8 years in this unique arrange- 
ment. 

After setting up the mechanics of the program the next step involved the se- 
lection of the personnel to work as research assistants for Congressman Schwen- 
gel. The Young Republican Club in 1955-56 numbered more than 1,000 members. 
A screening process was established and final interviews for a select group set 
up with Congressman Schwengel. Following the personal interviews Congress- 
man Schwengel and the coordinator agreed on the original composition of the 
research team. The first assistant selected was Carl Zimmerman, a senior in 
the University of Iowa’s College of Law. An undergraduate major in political 
science at. the university, Mr. Zimmerman was active in many campus activities 
as well as the Young Republican Club. He has since graduated and is a practic- 
ing attorney in Waterloo, Iowa. Included in the initial group of research as- 
sistants were two young ladies, Kay Putney of Waterloo, Iowa, and Beth 
Howard of Shenandoah, Iowa. Both of these young women were seniors in the 
College of Liberal Arts at the time of their appointments. soth were active 
in campus groups and both majored in political science with the intention of 
going into Federal Government employment under the Federal service entrance 
examination program. 

The third step in establishing the research assistant program for Congressman 
Schwengel involved the establishment of a work program. It was decided that 
Congressman Schwengel and the campus director of the project would jointly 
determine the scope of the projects, with the discretion as to methodology left 
primarily with the local supervisor. The first study to be undertaken by the 
group resulted from gan experience of Congressman Schwengel during his five 
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terms in the Iowa General Assembly. A number of pressure groups had been 
overly persistent in their pressure upon Mr. Schwengel and upon investigation 
the State representative found that these people who were so vocal in demand- 
ing certain bills be passed by the Iowa General Assembly seldom bothered to 
exercise their right of franchise. It was decided to run a survey of various 
types to determine if in the southeastern part of Iowa the pattern of voting 
behavior that had been testified to by studies at the University of Michigan and 
elsewhere would stand up under testing. A 10-year period was examined and 
the voting participation of hundreds of individuals was checked. Variations 
between different professional groups and age groups were traced and tabulated. 
An attempt was made to determine the interest in voting of the group between 
18 and 21. 

In addition to the survey type of activity the research group also assisted 
Congressman Schwengel in reviewing proposed legislation and other similar 
tasks. 

All three of the members of the original group graduated from the University 
of Iowa and left the Schwengel research team. Immediately a screening of new 
members was scheduled and three juniors in the College of Law were selected 
from the humerous candidates that indicated an interest in joining the group. 
It was determined that individuals with 2 years or approximately 2 years 
would give the project more continuity than had been possible with the original 
teal. 

Part of this present group is privileged to present testimony this afternoon. 
Their activities have been many and varied during the last 2 years. One of the 
major projects carried out by the team was the research behind Congressman 
Schwengel’s educational tax relief bill for students and parents of students in 
college, House file H. R. 9414. An extensive survey of the costs of educating a 
typical college student in all types of institutions of higher education in all parts 
of the United States was completed. A case study was made of costs accruing 
to students at the State University of Iowa. 

The present staff has shaped its program during weekly conference sessions 
with the on-campus director, who is in constant contact with Representative 
Schwengel and his Washington, D. C., office. 

During much of the last year the research staff has devoted its time to the 
complex subject of small business. During this time a number of approaches 
have been used. A series of case studies have been made—several of these 
will be briefly outlined by the staff this afternoon—a great many personal in- 
terviews with businessmen in the eastern part of Iowa have been conducted, 
and a 1-day conference with representatives of Iowa’s business and trade asso- 
ciations has been held. This work has resulted in the introduction of four 
bills by Congressman Schwengel, H. R. 12138, H. R. 12139, H. R. 12275, and 
H. R. 2501 which will be discussed by the research assistants in their testimony 
this afternoon. 

It is my privilege to introduce to you the members of the research group 
working for Congressman Schwengel. May I first say that one of the men is 
not in attendance at this hearing as he is now on a 90-day tour of duty with 
the United States Marine Corps in San Diego; he is Rod Miller, a senior in 
the University of Iowa’s College of Law. Mr. Miller has been on the team 
since September of 1956, and will finish his work in the college of law in 
February of 1959. His testimony in regard to the case studies will be pre- 
sented by the other gentlemen. 

The senior member of the staff is William O’Connell who completed his 
studies in the State University of Iowa’s Law College in June of this year. 
Mr. O’Connell has a B. Sc. from Marquette University with a major in account- 
ing. During his 3 years at Iowa he has not only secured a law degree but 
also taught in the college of commerce. Mr. O’Connell is a veteran of the 
Korean war and holds the rank of captain in the Marine Corps Reserve. 

The second member of the group that appears before you today is Arthur 
Kudart. Mr. Kudart, also a captain in the Marine Corps Reserve, began his 
work with Congressman Schwengel’s office in January of 1957 and served on 
the staff until his graduation from the University of Iowa’s College of Law 
in February 1958. He is at present practicing law in Cedar Rapids as a mem- 
ber of the firm of Franken, Keyes, Crawford & Bradley. While Attorney 
Kudart is not at the present on the staff his role in preparing the material re- 
lating to the bills on small business was so important that he was invited 
and accepted the invitation te appear before you this afternoon. 
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The third member of the staff is Lloyd Courter. He is the newest of the 
three-member staff, having been added in February of this year. He has com- 
pleted his second year in the college of law and is the former president of 
the Young Republican Club at the University of Iowa. Mr. Courter is in Wash- 
ington both in his capacity as a member of the research staff and also as a par- 
ticipant in the “Week in Washington” internship that Congressman Schwengel 
initiated in Iowa. This program, which is underwritten by the Iowa Citizenship 
Clearing House, the Republican State central committee, and the Democratic 
central committee, as well as by Representative Fred Schwengel, has been 
enlarged with the participation of Merwin Coad, Iowa’s Democratic Repre- 
sentative from the Sixth District. It allows a select a ene of Iowa college 
students to spend a week each spring and summer in the Nation’s Capital getting 
first-hand knowledge of the operations of the Federal Government. Each student, 
half of whom are Republicans and half of whom are Democrats, has his head- 
quarters in the office of the Representative with whom they live while in Wash- 
ington, D. C. 

I have three brief comments before introducing the first man of the research 
team : 

1. The director of the research team makes no pretense of being an authority 
in the field of economics. The director holds three degrees from the State 
University of Iowa, B. A., M. A., and Ph. D., with a major field in political 
science and some graduate work in both economics and education. 

2. The research has not been conducted in any ivory tower. It was realized 
that to find out about the problems of small business it would be necessary to 
talk with people involved in these enterprises. To be sure, many of the studies 
made by Harvard and other institutions were carefully studied by the research 
team but the bulk of the work was empirical research. 

3. A great many people on the staff of the State University of Iowa have 
contributed to the work of the team. Repeatedly members of the university’s 
bureau of business and economic research have been consulted on technical 
points. Similarly members of the economics, accounting, and marketing de- 
partments of the college of commerce have given valuable advice and counsel. 
Several members of the college of law have given their time and assistance to 
the research staff members. The institute of public affairs has given the staff 
access to valuable data, as has the University of Iowa library. 

Mr. Ross. The idea of this team came from Congressman Schwen- 
gel in 1955 and we decided that we could get these people to work on 
a sort of part-time basis doing research on any and all subjects that 
Mr. Schwengel asks us to do research on. 

For the last 18 months we have been working in the general field of 
small business and we have come to a number of conclusions that we 
hope will be of interest to you and of some value to you also. 

In light of the work that we h: ave done, Congressman Schwengel 
has introduced a number of bills which are, I think, in various com- 
mittees at the present time, and I would like to say that we have been 
given the full cooperation of all of the various departments of the 
university : the Economics Department, when we had apr of eco- 
nomic advice; the marketing division: the Law School, of course, 
since all three of these young men were in the Law School at the 
present time. It has been very helpful to us. 

The university library and various other facilities have been put 
at our disposal. 

Now, I would like to have first Mr. O’Connell briefly summarize 
the findings that we had that were the basis of at least three of the 
bills that are under consideration by Congress at this time. 

Mr. O’Connell. 

Mr. O’Connent. The findings which we present here this afternoon 
are perhaps not revolutionary, but we think the thing that probably 
gives them the greatest v: alidity is the fact that after searching the 
academic or writen sources, we in our study went out into the field, 
visited with small-business men. 
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Some of them can be called late small-business men, because their 
businesses today have been merged into national corporations. Some of 
them are late small-business men because they suffered the fate that 
a ee ee suffer. 

But we tested our academic research against the actual experience 
of businessmen in the field and from that we drew our conclusions. 

Since we aren’t small-business men and don’t have a direct personal 
financial interest in small business, in any particular small business, 
we hope that we have been able to avoid any bias which might come 
from too close an emotional involvement. 

Of course, as young people, we are concerned with the fact that 
we are going to live for a good many years in whatever form of econ- 
omy the national policy causes us to assume, and therefore we will 
be affected in that sense. 

I have also noted in my statement that as Iowans, an agricultural 
State which is witnessing the industrial revolution which is sending 
more and more people away from the family farm, we are interested 
in anything which will promote business activity in order to provide 
e mploy ment for these people who are being displaced from their jobs 
in agriculture. 

In my statement, I list a series of conclusions. Of these conclu- 
sions, we think for each one of these conclusions there is a problem, 
and for each one of these problems, there is perhaps some form of a 
solution. 

The three solutions which are reflected in bills which Congressman 
Schwengel has introduced are again perhaps, like a lot of ‘this, not 
particularly revolutionary, but they are steps at least to help small- 
business men. 

The first of these would be a provision to allow an annual exclu- 
sion or a blanket writeoff in any particular year for a small business, 
and this being a definition day, our definition has been, at least for 
the purpose of these tax bills, a business doing $5 million a year or 
less in annual sales. 

These businesses would be granted annual writeoff and deprecia- 
tion of up to $30,000 for depreciable assets added to their business. 

Now, our reasoning in this is that a small business faces the need 
of age borrowing from short-term sources or financing inter- 
nally. they borrow from short-term sources, they must ‘demon- 
strate to the lending agency an ability to repay and repay banat 
and this, of course, by a deduction of $30,000, would provide them 
with an amount which they could present to the lending agency as a 
prospec ‘tive ability to repay if the business is successful. 

The second bill which is referred to in the st: atement, provides for 
a 60-month amortization of the cost of machines for small businesses, 
as defined before, if this business will waive capital gains treatment on 
the sale of any of these assets. 

Again here we are trying to reduce the amortization period for a 
major asset to the period of predicted profitability. 

We encountered a good many businesses which felt that this would 
provide them with an opport unity to find a tax payout, in other words, 

a possibility of recovering their dollars within the period that they 
c “outa reasonably forecast business conditions. 
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Certainly to attempt to forecast business conditions 30 and 40 
years in the future is difficult. To amortize machinery over that 
period puts them under that type of burden. 

Our third proposal as a solution to the problems which we present 
in the statement is to move upward from $25,000 to $100,000 the 

annual exclusion from surtax. Of course, this isn’t particularly 
revolutionar y. It is extremely simple, but it has the direct effect of 
providing $16,500 annually in take- nome dollars to a business which 
it may present to a lending agency as a possible source of repaying a 
loan. 

It also provides $16,500 which will be available, additional dollars 
of profits which are earned by a successful small business to use to 
repay or to internally finance, if their business demands further 
financing. 

Now, that in essence is the part that I will cover here. I mentioned 
previously that we did some actual detailed studies. A few of the 
points which were raised in these detailed studies we felt were par- 
ticularly interesting. Mr. Kudart here, my colleague, will present 
some of those. 

Mr. Kuparr. We think that one of the values of § such a research 
team as we comprise here is that we can go out and talk to the grass- 
roots small-business men in low: a. We feel they are as typical as any 
other small-business men in the United States, and we can read the 
materials that the universities do provide and compare the problems 
of such small-business men out in the grassroots with what we find 
in our rese arch, and that we also have a contact, of course, with Mr. 
Schwengel in Congress, so that we see what Congress is doing about 
these particular things. 

Therefore, we feel—and we have certainly been informed on this 
in Washington—that with these three phases of our study, that we 
come up with an independent piece of information, which I think we 
have done. 

My statement tells about going out and seeing some specific busi- 
nesses, and these businesses here are detailed as to what we found. 
And when we went out and talked to some of these people at the grass- 
root, we asked them at the e nd of our interviews what they felt would 
help them in the tax field to relieve their particular businesses, and 
on page 2, at the top, as you see, we said: “These owners then sug- 
gested three measures of relief which would greatly help this partic- 
ular business. 

And they would suggest what would help them. Now, at the bot- 
tom, No. 1, that we talk about here, someone else made another sug- 
gestion what would help that particular business. 

On page 3, at the bottom, an attorney for a particular business sug- 
gested what would help that business, and as a result, we felt that 
these were eee problems that did hit typical businesses in Iowa. 

Then, after talking to various businesmen in Iowa about these dif- 
ferent problems, we realized that the research we had done in the field 
generally was not much different than what we had found from these 
small-business men. We called a conference in December of small- 
business men in Iowa. 

Generally, small-business men meet, as we found, in their various 
fields. For instance, the oil jobbers of Iowa meet together as oil job- 
bers. The hardware association meets together as hardware deal- 
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ers. The Iowa Manufacturers Association, of course, has their asso- 
ciation. 

This was the first meeting that we had learned of that men met to- 
gether as small-business men in Iowa, and so when they came in De- 
cember, we presented the propositions that we had discovered. We 
presented some of the problems that we had discovered, and we asked 
them for their particular opinions, and these men stated what they 
felt would help their particular businesses, and as a result of talking 
with men in the field then, and these men at the conference, the bills 
which Mr. O’Connell just described came forth. 

Mr. Ross. We have one final phase which we would like to take 
up and this was a specific study which we made in connection with 
the oil jobbers’ problem, and Mr. Courter will tell us about House 
No. 2501, which is one of the bills which we think would be of par- 
ticular interest to your Committee on cee Business. 

Mr. Courrer. Mr. Chairman, before I discuss H. R. 2501, I would 
like to again express our thanks to the committee for giving us this 
time to appear. I think possibly one of the most important things 
that we have received from working on this research team is the 
realization of just how legislation is brought about. 

Many times we read in the paper that it was passed by such and 
such a vote and possibly we will see the printed bill as it comes out 
to our university library. But through this work we have been able 
to see firsthand how a bill is started, by academic research, by dis- 
cussions with men in the field, specific problems, by finding—com- 
piling this information and then sending it on to a Congressman, 
then read this over and then come up with legislation. 

[ think through this all the members that are present here, and 
the past members of this research committee, have gained immensely 
from this program. So we have benefited as much, I think, as 
Congressman Schwengel has in gaining information to introduce 
legislation. 

It was quite interesting to me particularly to hear the discussion 
of the definition of a small business this afternoon. Through our 
research we haven’t been able to come up with a sure definition. It 
was quite amusing to us to come up with one that we think is fairly 
interesting, and some of our correspondents in Washington have de- 
scribed it as one that cannot afford to keep a lobbyist in Washing- 
ton. and I think that that possibly is true. 

There are so many varied groups that, when you speak of small 
business, you can’t speak of it just as one group. H. R. 2501 is con- 
cerned with the independent oil jobbers. Under the present defini- 
tion of a blender, or a producer under the Internal Revenue Code, 
it does not include an independent oil jobber. 

Presently, there is a 3-cent Federal tax on a gallon of gasoline, 
and the blender or the major oil company, when he sells it, is not 
required to pay this Federal tax to the Government until sossibly 
30 or 45 days after the sale to the independent jobber. s com- 
pared to the independent jobber, when he receives the orasoline from 
the blender, the major oil company, he is required to pay the 3-cent 
Federal tax immediately upon receipt of the gasoline. 

Usually, the independent oi: jobber likes to take advantage of the 
discounts and pays within 10 days, so in effect what he is doing is 
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prepaying this Federal gasoline tax at the time of the receipt of the 
gasoline instead of at the time of the sale to his own station op- 
erators. 

We feel that this is an inequitable situation because the independent 
jobber, when he does pay this money to the major oil company, the 
major oil company, for example— if 200,000 gallons of gasoline are 
sold to the independent jobber, the independent jobber must immedi- 
ately pay over $6,000 to the blender, or the m: jor oil company. The 
major oil company has the use of this money for a period of 30 or 45 
days. At the same time, he has the use of $6,000 that he would have 
to pay if he were in the same position as the independent jobber. 

Totaling this up, we have the position where the m: \jor oil company 
has $12,000 of capital to enter back into direct competition against 
the independent jobber. So in the case we have the situation where 
the independent jobber in effect is loaning money to a competitor to 
enter right back into direct competition. 

We feel that this is an inequity and should be cleared up. 

Also I should like to pomt out that if H. R. 2501 was passed, i 
would not reduce the taxes that the Treasury Department would re- 
ceive. It would not change the tax base in any manner or form. All 
it would do is to change the procedure of the collection of the Federal 
tax from the independent jobber. 

We feel that the independent jobber should not be required to pay 
this, and if the situation as it exists now is presently carried out, and 
is not changed, we have the position again of where two competitors 
an unfair advantage is being given to one competitor over the other. 

To substantiate some of these feelings, we sent out a questionnaire 
to 1,000 independent oil jobbers in the State of Iowa, and the main 
fact that we arrived at from this questionnaire—and we received 
around 280 replies from these 1,000 jobbers, and they were still com- 
ing in when we left for Washington—but the first question, “Have 
you at any time been forced to borrow funds to pay this Federal 
gasoline tax?”—of the number of replies that we received, there were 
65 percent that stated that they were continually forced to borrow 
money to pay this tax, and we feel that that is a situation where over 
half of the independent jobbers are continually fighting all the time 
to get capital to loan to the major oil companies. 

Mr. Big has an unfair advantage, and a decided advantage over 
the independent oil jobber. I think that in discussing this with Secre 
tary Anderson and also with several of the members of the Ways and 
Means Committee, that here is a case that should be changed, and z 
any questions are coming from the committee on this, we would a 
preciate having them. 

I should like to continue. There have been several possible argu- 
ments why the Treasury Department would not want this change. 
One is possibly increased administrative costs. But presently the in- 
dependent jobber is an to file a form for diesel fuel—it is form 
72)—and he is required to file this quarterly, and he pays the tax at 
the time that he sells the Jiesel fuel to the person when it goes into 
the car. 

We feel that there is no increased administrative cost on this because 
on form 720 there is an additional blank there which has “gasoline” 
and at the same time that he is filling it out for diesel fuel, he could 
very easily fill it out for gasoline. 
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So the argument of increased administrative costs does not hold 
water, we feel. 

Mr. Murer. Gentlemen, we appreciate your coming here and 
giving us the benefit of your research. One of the agreeably sur- 
prising things about all of this that you presented to us, if T may 
say so, is that apparently the views of the grassroots in tradition: lly 
Republican Iowa are exactly the same on this problem as they are in 
traditionally Democratic Brooklyn. 

Mr. Riehiman ? 

Mr. Rienuman. Mr. Chairman, I would like to ny, this, that I 
think these young people have done a splendid job. think Con- 
gressman Schwengel has been very wise in suggesting to young people 
in his district that they give him some help on legislative matters. 

Now, I have a great university in my district, Mr. Chairman, 
known as Syracuse University, and I am not so sure but that today 
I have learned something I can put to use right back home. There 
is no reason why I couldn’t be using that great university to do re 
search work for the Congressman from the 35th ¢ ‘ongressional Dis- 
trict. 

[ am not saying that facetiously at all. It is a great experience for 
the young people who are going to be the senior citizens some one of 
these days. They are the boys that are going to have to take over. I 
think it is a very, very important thing that the youth of America 

take a greater interest in this Government and know what makes it 
tick and really and truly be conversant about how legislation is gotten 
into being. 

I was surprised to hear this young man say how little he knew 
about it until he really got into the work to find out how legislation 
really becomes law. So many, many times we drop a bill i in the 
hopper and immediately they expect that it is going to be law the next 
day. That is just the first step. All the spadework and all the 
activity after that has to go into the program to see that the bill is 
enacted into law. 

I think it is a splendid thing. I think these men have made excel- 
lent presentations here today, Mr. Chairman, and I would suspect 
that there is some possibility that there are some Republicans in the 
group, but as you say, they are finding the same problems in their 
State as I have in my State, and whether it be a Republican district 
or a Democratic district, it makes no difference. 

Every small-business man is faced with the same problem today. 
And it is his survival that we are interested 1 in because, after all, it is 
rather a threadbare culmanak but it is the truth, that they are the 
backbone of our economy in our country. We have got to see that 
there is an opportunity for them to survive. 

I commend you, Mr. Schwengel, and the fine people from your 
State and from your educ ational institution for doing this work in 
your behalf, and it certainly is enlightening and helpful to us mem- 
bers of the committee, Mr. Chairman. 

Mr. Mutrer. There is no doubt but that what you said is right, 
Mr. Rieh]man. é 

May I ask a somewhat personal question, and if it is embarrassing, 
don’t answer it, Professor ? 

Was there any grant of money involved in connection with the 
research problem ? 
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Mr. Ross. No, sir. They way this operates—and I didn’t know 
how much time we were going to have, so I didn’t go into detail— 
these three young men are technically on Congressman Schwengel’s 
staff and they get the magnanimous sum of $58.90, I believe it 1s, a 
month for their work. We plan for each of them to put in at least 40 
hours a month working on the project. 

I am not paid. L am, as was indicated, faculty adviser to the 
Young Republicans on the « campus at the University of Iowa, and in 
political science, and when Mr. Schwengel came to the president, he 
suggested that I would be the man to coordinate and direct the work 
on the ¢: ampus in Mr. Schwengel’s behalf. 

But there has been no grant as far as any Ford Foundation, or any 
of that type. It has been completely financed through Mr. Schwen- 
gel’s office. 

Mr. Muurrer. Well—— 

Mr. Scuwencen. I might—— 

Mr. Muurer. An interesting sidelight on that is that in this very 
room this morning, following the suggestion of the Small Business 
Administrator, in voting out, reporting the small-business investment 
bill, we struck out from the bill the provision for grants for research 
on the basis that the Small Business Administration is already au- 
thorized by law to do that on a contract basis, and we ought not to do 
it on a grant basis. 

Mr. Scuwencev. I think we should enlighten the committee and 
tell them this, however: The expenses for coming to Washington of 
these boys are paid by a group of businessmen in Iowa. They are 
paying the actual expenses of their coming here. That is the only 
money we have had. 

Mr. Mutter. I didn’t intend to get into that personal angle. I 
just wanted to know whether or not there was a research fund that 
was being used. Frankly, I anticipated the answer would be some- 
what along the lines that we got, thus justifying the action we took 
in voting against the grants. [ Laughter. } 

Any questions? 

Mr. Scuowencex. Again I want to say thanks to you, Mr. Chair- 
man, and the committee for giving us this time. I would like to have 
the record show also that I am mighty proud of what these boys have 
done today. Until I came to W ashington, until I saw some of these 
conclusions, I had some few misgivings about this project. It has 
been so very successful that I assure you it will be continued if I can 
possibly do it and, of course, that revolves around the occasion of 
what happens in November in my State and other places in the 
country. 

But I do want to say this: Anyone who has facilities of educational 
institutions in their districts, I think it would be well worth your 
while to investigate the possibilities of help that they can offer. 

Mr. Mutter. I was going to request that you do not copyright the 
idea and I will try to put it to work in Brooklyn College in my own 
district at home. 

Thank you, gentlemen, for being here. And thank you, Mr. 
Schwengel. 

This hearing will stand in recess subject to the call of the Chair. 

(Whereupon, at 3:50 p. m., the hearing was recessed, subject to the 


call of the Chair.) 
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APPENDIX 


STRATEGIC INDUSTRIES ASSOCIATION, 
Los Angeles, Calif., May 23, 1958. 
Mr. IrvinG MANESS, 
Counsel, Select Committee on Small Business, Subcommittee No. 2, 
House Office Building, Washington, D. 0. 

Dear Mr. Maness: At the direction of Congressman Multer, we are sending 
you our statement for use in the forthcoming hearings on defense of small 
business. 

We regret very much that we will not be able to present this statement in 
person. If there are any questions regarding it, we shall be pleased to answer 
them by mail. 

Please extend our thanks to all members of the committee for this oppor- 
tunity to express ourselves on this subject with which we are very much 
concerned. 

Sincerely yours, 
JOHN MARSCHALK, Executive Director. 


DEFINITION OF SMALL BUSINESS 


Statement by Strategic Industries Association 


Strategic Industries Association appreciates the opportunity afforded by your 
committee to comment upon the definitions of small business as promulgated 
by the Small Business Administration and used by various Government agen- 
cies in connection with loan and procurement assistance to smaller firms. 

In this association’s publication, Where We Stand, issued in March 1957, 
the following statement appears: 

“We believe: 

“1. The best interests of industry and the country are not served by using 
different definitions of small business for loans and/or procurement assistance. 

“2. Specific inequities exist in the general limitation of 250 maximum em- 
ployees in the ‘loan’ definition of small business in the field of aircraft equip- 
ment manufacture. Hundreds of aircraft equipment manufacturers are com- 
peting with such giants as RCA, General Motors, General Electric, ete., in 
the production of specialized aircraft components. 

“We recommend: 

“1. That uniform definitions be applied for all purpeses—loans, procurement 
assistance, or other uses. 

“2. That criteria for determining what shall be deemed ‘small business’ 
(where firms apply for a determination) shall be more clearly spelled out.” 

In the year since this comment was approved by the association, we have 
found no occasion to change views. 

The size criteria for loan purposes, as indicated by Mr. Barnes, were based 
on 1947 industry census figures. We understand a proposed revision will be 
based upon 1954 census figures. This is a forward step, although it is regret- 
table that reporting systems make it necessary to use data which is already 
4 years old. This causes particular concern to those of us who are primarily 
engaged in production for military purposes. Missile production, which will 
represent a $3 billion expenditure in 1958, was virtually nonexistent in 1954. 
The production picture is entirely different from that of the traditional aircraft 
industry. 

A similar problem is posed by the rate of mergers in the military procurement 
field during the past 2 years. We have no precise figures. But it has been 
obvious that hundreds of former independents are now operated as subsidiaries 
of giant companies, 

271 








272 SMALL BUSINESS 


Because our association is comprised of defense specialists, we tend to be in 
closest contact with those smaller firms which are most likely to do business 
with Government. We recognize that doing business with Government involves 
many unique problems—operational details and limitations not encountered 
in civilian or commercial manufacture. The impact of these specialized prob- 
lems is somewhat different on the largest firms, as against the smaller. For 
example, most larger companies—such as those which engage to produce the 
larger and more complex missiles and aircraft—operate chiefly on either cost- 
plus-a-fixed-fee or target-price contracts. The smaller companies usually work 
on a fixed-price basis. Larger firms necessarily get the bulk in dollar value 
of prime contracts. Smaller firms move more and more into the production 
of components and subcontracted items. 

The varied nature of contractor position—as to type of production, form of 
contract, direct or indirect (prime or subcontract) relationship with Govern- 
ment—poses sufficient variation in specific problems that the points we empha- 
size in our association will not usually be the points which give greatest con- 
cern to the associations and organizations representing the very large producers. 

We call attention to this because of its relationship to the matter of defining 
small business with reference to military procurement. 

What we have found is that an increasing number of firms in the 1,000 to 
2,000 employee bracket are inquiring about the possibility of membership in 
our association—based entirely upon the fact that the problems to which we 
have turned our attention in behalf of the smallest firms are the problems which 
are of most concern to their companies, as well. But these problems are not 
shared by the largest companies and hence are not covered, or inadequately 
covered, in the associations where the larger firms have principal leadership. 
These inquiries have led us to feel that—in the military picture—most of the 
companies outside the top 100 (who now hold the great bulk of all defense prime 
eontracts) are, practically speaking, small business. 

Now, in spite of this practical situation, we find that the loan definition 
which has been in use up to now defines any aircraft equipment manufacturer 
as large if he employs more than 250 people. So, a 275-man firm, engaged in 
producing aircraft components, has been denied loan assistance. Yet the same 
company has been entitled to procurement assistance. Conversely, an 800-man 
company making propellers could get loan assistance, but no procurement help. 

We have been informed that the basis for this inconsistency is a need, on 
the part of procurement people in Government, for a flat level type of defini- 
tion, such as the over-and-under 500 rule. This need has a doubtful quality 
when we realize that individual companies of more than 500 employees may, 
under not clearly defined circumstances, obtain certification as small business 
with respect to certain procurement actions. And in other cases companies 
with less than 500 employees may be determined not small business for procure 
ment purposes. 

The criteria by which the SBA makes exceptions do not appear to be pub- 
lished for industry reference. One factor that has been mentioned in print is 
the matter of common control. That is, where several firms with an aggregate 
employment of more than 500 are under common control, they will not be con- 
sidered small business. But the term “common control” does not appear to be 
defined in such a way that industry may have a clue as to its status. To illus- 
trate, does ownership of stock in several small companies constitute common 
control when the share of ownership is not a controlling interest? Will the 
SBA rule that common control exists if 1 person holds 20 percent of the stock 
in a 300-man company and 20 percent of the stock in another 250-:nan company ? 
Suppose that a 20-percent share is the largest single holding in either of the 
two companies. Or suppose a man holds a controlling, 51-percent interest in 
one 300-man company and a 10-percent minority interest in another? 

These are rhetorical questions. Qur purpose is only to show that no reference 
guides have been promulgated by SBA. We feel this condition should be 
remedied. Lack of clear criteria leaves open the way for inconsistency. It 
fiaunts the principles of a government by law, not of men. 

In summary, we feel that a single definition should be applied for use in both 
loan and procurement assistance. If this is done on an industry-by-industry 
basis (which appears justified in many cases) we specifically recommend that 
the maximum size level of aircraft and missile equipment manufacturers be 
raised to 1,000. Finally, to the extent that the SBA leaves room for making 
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exceptions to basic definitions, the criteria for such determinations should be 
published. 

May we again thank the committee for allowing us to express our views on 
this matter. 


Post OFFICE DEPARTMENT, 
BUREAU OF THE GENERAL COUNSEL, 
Washington, D. C., May 16, 1958. 
Hon. ABRAHAM J. MULTER, 
Chairman, Subcommittee No. 2, Select Committee on Small Business, 
House of Representatives, Washington, D.C. 


DEAR Mr. CHAIRMAN: The Postmaster General has asked me to acknowledge 
receipt of your letters of May 8 and 14, 1958, in which you advise that your com- 
mittee plans to hold hearings on May 27 and June 3 and 4, 1958, on the proposed 
revision of the small business definition for procurement purposes. 

I have asked the procurement officials of the Department to consult with me 
concerning the Department’s participation in the Interagency Task Force Com- 
mittee on Procurement. In the event that we find some problem with the pro- 
posed definition as issued by the Small Business Administration, we will advise 
you further. 

Sincerely yours, 
HERBERT B. WARBURTON, Acting General Counsel. 


Post OFFICE DEPARTMENT, 
BUREAU OF THE GENERAL COUNSEL, 
Washington, D. C., May 27, 1958. 
Hon. ABRAHAM J. MULTER, 
Chairman, Subcommittee No. 2, Select Committee on Small Business, 
House of Representatives, Washington, D. C. 

DeAR Mr. CHAIRMAN: Further reference is made to the letters of May 8 and 
May 14, 1958, in which you advise that hearings will be held by your committee 
on May 27, and June 3 and 4, 1958, on the proposed revision of the small business 
definition for procurement purposes. 

The Post Office Department does not propose to have a witness testify at the 
hearings. 

This Department has considered carefully the standards proposed by the 
Small Business Administration with respect to the revision of the small busi- 
ness definition for procurement purposes. The Post Office Department concurs 
in the purposes desired to be accomplished by the Small Business Administration. 
It is believed that the proposal to classify each product into an industry and 
then to classify the industries into groupings on the basis of the number of em- 
ployees will meet the desires of your committee. 

The Bureau of the Budget has advised that there would be no objection to 
the submission of this report to the committee. 

Sincerely yours, 
Hersert B. WARBURTON, Acting General Counsel. 


DEPARTMENT OF AGRICUTURE, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 22, 1958. 
Hon. ABRAHAM J. MULTER, 
Chairman, Subcommittee No. 2, House Small Business Committee, 
House of Representatives. 

DEAR CONGRESSMAN MULTER: This is in response to your letter of May §8, 
1958, advising that your subcommittee will hold hearings on the proposed 
revision of the small business definition for procurement purposes. From the 
standpoint of its effect on our purchasing operations, we have no objection to 
the proposed definition assuming that implementing procedures will be reason- 
ably adaptable to our decentralized operations. Accordingly, we do not desire 
to submit testimony before the committee. 

Sincerely yours, 
RALPH 8. ROBERTS, 
Administrative Assistant Secretary 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., May 22, 1958. 
Hon. ABRAHAM J. MULTER, 
Chairman, Subcommittee No. 2, Select Committee on Small Business, 
House of Representatives, Washington, D.C. 

My Dear Mr. CHAIRMAN: This is in reference to your letter of May 8, 1958, 
inviting the Bureau of the Budget to participate in the forthcoming hearings 
on a proposed definition of small business for procurement purposes. 

This agency attends the Interagency Task Force Committee on Procurement 
Size Standards on an observer basis only. Since this is a technical problem, 
of primary interest to other agencies, we do not desire to submit testimony 
before the committee. 

Your invitation to participate is appreciated, and we will follow the activ- 
ities and findings of the subcommittee in this area with interest. 

Sincerely yours, 
Rocer W. Jones, Assistant Director. 


INTERNATIONAL COOPERATION ADMINISTRATION, 
Washington, D. C., May 22, 1958. 
Hon. ABRAHAM J. MULTER, 
Chairman, Subcommittee No. 2, Select Committee on Small Business, 
House of Representatives, Washington, D. C. 


DEAR Mr. CHAIRMAN: On behalf of Mr. Smith we wish to thank you for your 
letter of May 8, 1958, and Mr. Irving Maness’ letter of May 14, 1958, relating to 
the hearings scheduled by Subcommittee No. 2 of the House Select Committee on 
Small Business in connection with the proposed revision of the small-business 
definition for procurement purposes. 

We wish further to advise you that we have no objection to the definition of 
small business contained in the proposed revision of the small business procure- 
ment size standard regulations recently issued by the Small Business Adminis- 
tration. We also have no testimony to offer before the subcommittee with respect 
to this matter. 

In view of our interest in small business we plan to have Mr. Charles A. 
Richards, Director of the ICA Office of Small Business attend the subcommittee 
hearings. Please be assured of our desire to render the subcommittee any 
assistance we can in conjunction with this matter. 

Sincerely yours, 


GUILFORD JAMESON, 
Deputy Director for Congressional Relations. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 16, 1958. 
Hon. ABRAHAM J. MULTER, 
Chairman, Subcommittee No. 2 of the House Select Committee on Small 
Business, House of Representatives, Washington, D.C. 


Dear Mr. Mutter: We appreciate the invitation extended in your letter of 
May 8 to participate in hearings on the small-business definition and size 
standards. 

We have no objections to the steps proposed by the Small Business Adminis- 
tration; however, we would like to be represented by Mr. N. O. Wood, Jr., who 
will be present as an observer on May 27, 1958. 

Sincerely yours, 
D. Oris BEASLEY, 
Administrative Assistant, Secretary of the Interior. 





SMALL BUSINESS 275 


| ATOMIC ENERGY COMMISSION, 
| Washington, D. C., May 23, 1958. 


tion. ABRAHAM J. MULTER, 


Chairman, Subcommittee No. 2, Select Committee on Small Business, 
House of Representatives, Washington, D.C. 


| Dear Mr. MULTER: Your May 8 and 14, 1958 letters informed Chairman Lewis 
58 L. Strauss that Subcommittee, No. 2, House Select Committee on Small Business 
igs will conduct hearings on May 27, June 3 and 4, 1958, on the revised small-busi- 
ness definition proposed by the Small Business Administration. The purpose 
is to determine whether this revision follows congressional intent. You re- 
quested that, in the event we have any objections and desire to submit testi- 
mony before the committee, a statement be submitted to the committee in advance 
of the hearings. While we do not object to the proposed revision, we wish to 
submit the views which follow on the consistency of the revision with the intent 
of Congress and on other pertinent matters. 

During our testimony before your subcommittee in March 1957, we expressed 
the opinion that any industry-by-industry definition could be applied, although it 
would be considerably more difficult to administer than the definition we now 
employ. On February 10, 1958, we reported to you the results of a brief trial of 
the SBA financial assistance definition in the procurement operation of an 
AEC contractor. The results of that trial verified the view we expressed dur- 
ing the hearings as to the added administrative burden. These results also 
evidenced only a nominal change in the number of concerns classified small busi- 
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ness and a sharp decrease in the dollars received by those concerns. 
It is our understanding that your committee (1) opposes the so-called 500 rule 
yur of the present definition on the grounds that it is based solely on the number of 
to employees and does not consider, among other criteria, the number of employees 
on and dollar volume of business, and (2) favors the definition, now employed by 
Ags SBA for financial assistance purposes, which employs multiple number of em- 
ployee standards on an industry basis. The revised small-business definition pro- 
of posed by SBA is based on multiple number of employee standards. These stand- 
re- ards are related to the products enumerated in schedule A to the revision and 
‘is- appear to have the effect of further refining the industry-by-industry standards. 
act It is our opinion that, if the SBA small-business definition for financial assistance 
is consistent with the intent of Congress, the revised small business definition 
A. proposed by SBA also is consistent with that intent. 
ee Apart from the question of consistency with the intent of Congress, the re- 
ny vision will generate a number of difficult operating problems. However, most of 


these difficulties undoubtedly could be eliminated by editorial modifications. 
The difficulties include the following: 

1. Schedule A does not include size standards for all purchased items and no 
catchall provision has been provided. 

2. No rule has been established for individual procurement actions which 
include numerous items and involve more than one size standard. 

3. No specific provision or catchall arrangement has been provided for classi- 
fying various services such as architect-engineer, consultant, research, utility, 
and others. 

4. Nosmall-business certification procedure has been provided. 

: 5. The omission of size-standard criteria in the definition of terms tends to 
impede the preparation and submission of requests for size-standard revisions. 

6. The formula which business concerns are asked to use in their representa- 


of tions as to the number of employees is overly complicated and susceptible to 
Ze error. 

We do not wish to submit any statement or testimony on this matter, other 
is- than the comments in the preceding paragraphs. However, Mr. Philip G. Read, 
ho procurement and small-business specialist will attend the hearings and will be 


happy to respond to any questions. 
Sincerely yours, 
Joun A. DERRY, 
Director, Division of Construction and Supply. 
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ATOMIC ENERGY COMMISSION, 
Washington, D. C., February 10, 1958. 
Hon. ABRAHAM J. MULTER, 
House of Representatives. 


DEAR Mr. MULTER: During our last appearance before Subcommittee No. 2 of 
the Select Committee on Small Business, House of Representatives, you asked 
whether or not it would be any great burden to require AEC contractors and 
subcontractors to report the exact number of their employees. You also ex- 
pressed the thoughts that we actually want to find out what is small business 
and that we are not concerned with labeling small business, using 500 em- 
ployees as a gage .and saying that on this basis small business gets 50 percent 
of an agency’s work. 

In order to pursue this matter, we asked a contractor that operates one of 
the principal AEC plants to conduct a test run on its purchases over a 2-week 
period. The purchases considered numbered 850 and the concerns involved, 
were classified as small business according to 2 formulas (1) the actual num- 
ber of people employed with reference to the sliding scale small business defi- 
nition employed in the SBA loan program, and (2) the current 500 employee 
definition which was established by SBA for procurement purposes. 

The purchases considered did not include orders placed with Government 
agencies or nonprofit institutions, actions which involved a decrease or “no 
charge” and small purchases against monthly blanket orders. The results of 
the study are as follows: 


Actions classified according to SBA procurement definition : 
Small business: 


CO eh sta al ee ie ates aces ts asks 493 

a ad a i eect atin Seiad Se ELE aks 371, 341 
Big business: 

a behind ths abbaks GiahdtinG enn epmedeesG DR AtL. ie cate eles ara Ss 357 

a a tk ile bcd amt eouens Sool 560, 590 
INE Ae SUNT TO itt ad cit edie enes wine diel ~-percent__ 58 


Dollars to small business__.......______- Se el 
Actions classified according to SBA loan definition: 
Small business: 
a cel ie ek i i i ates bald bab. ts i stea 486 
Ot ers... .....1% 
Big business: 


ctictdetd Gec.o2 40 


Number ____-- Sc Rina ith ts ea ak i hs atin athens uhmmbinabiden 364 
a licen cinicsas wicca eee Abana ASAE Se ASI 705, 872 
Pir Des) DOMINO se tie a cc ee percent__ 57 
Seene te WGns DUNOUE....... bi cnecddadcnderor ecard eigi edhe ee 24 


The net change in the number of actions was small (7 or 1.4 percent), which 
were shifted from the small to the large business column by using the loan 
definition while the decrease in the number of dollars awarded to small busi- 
ness was substantial ($145,000 or 40 percent). It was estimated that at least 
10 percent of the concerns involved were thrown into a different classification. 
In some instances companies were classified as both small and large. 

With reference to your specific inquiry, we are of the opinion that it would 
not be too burdensome to ascertain the actual number of employees of contrac- 
tors and subcontractors. However, we are also of the opinion that utilization 
of the information in a small business definition comparable to the one employed 
by SBA for its loan program would represent a substantial burden. We base 
this conclusion on the fact that the study required approximately 40 man-hours 
and involved considerable reference work relative to the SBA loan definition 
schedule. Undoubtedly, the time involved in the collection of actual employee 
statistics and the use of a schedule in actual practice would be somewhat less 
than the time required for the study. However, the additional time required 
would be substantial. 

The study also demonstrates that we can anticipate a very small change in 
the number of firms classified as small business and a substantial change in the 
volume of dollars awarded to small business. In this instance, 7 concerns 
originally classified small business received 40 percent of the dollar value of the 
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total awarded to small business and the average value of the awards is $21,000. 
The remaining 60 percent of the dollars awarded to small business was divided 
among 486 concerns and the average value of these awards was about $500. 

It could be inferred that, since the 486 small-business concerns received only 
24 percent of the total awards on the basis of the loan definition, these concerns 
are not getting a fair share and that use of the more involved small business 
definition is necessary in order to achieve corrective action. We do not feel that 
this follows. The opportunity to increase the dollar volume of awards to the 
smaller small businesses in terms of awards with an average value such as $500 
is limited because inevitably the capability of these firms to handle awards of a 
dollar magnitude that would materially increase their share of the total dollars 
awarded is also limited. 

It is our opinion that, insofar as AEC procurement programs are concerned, 
if an open-door participation policy is maintained, it is immaterial whether the 
dividing line between small and large business is a sliding scale or some finite 
number of employees, such as 500, across the board. The share received by the 
small concerns will correspond to their capability. If we decrease the size of the 
firms classified as small, the volume of awards they can handle and the share of 
the total awards they receive will be smaller. The reverse will be true if the size 
standards are increased. 

We conclude that, irrespective of the small business definition employed, the 
problem is to maintain or increase the small business share with reference to a 
suitable norm for the definition in use. If the share decreases, the appropriate 
course of action, in our opinion, would be to pinpoint the specific reasons and to 
take corrective action. 

I hope the foregoing will be helpful to you. 

Sincerely yours, 
Joun A. Derry, 
Director, Division of Construction and Supply. 


ASSISTANT SECRETARY OF DEFENSE, 
SUPPLY AND LOGISTICS, 
Washington, D. C., June 16, 1958. 
Hon. ABRAHAM J. MULTER, 
Select Committee on Small Business, 
House of Representatives. 

Dear Mr. Murer: I would like to thank you for the courtesy extended to rep- 
resentatives of this office during our appearance before your subcommittee on 
June 8. Also, I would like to compliment you on the constructive manner in 
which the hearings were conducted. 

During the hearings, I had occasion to estimate a figure of from 6 to 7 billion 
dollars as the amount of military procurement which accrued to small business 
firms during fiscal year 1957, from prime contract awards to small business plus 
subcontract payments to small business by large prime contractors. 

In order that the committee may have precise information, I have enclosed a 
statement showing that in fiscal year 1957 prime contract awards to small busi- 
ness totaled $3,782,526,000. The large contractors who are participating in the 
Defense small business subcontracting program have reported to us that, in 
the same period, their payments to their first-tier small business subcontractors 
for military work totaled $3,562,272,000. Reports were submitted by 257 large 
prime contractors in the first half of the year, and by 272 in the second half. 
The reported figures of course understate the actual small business subcontract 
total, because they do not include the subcontract payments made to small busi- 
ness by other prime contractors and other subcontractors who do not submit 
reports. 

We have obtained these reports over an 18-month period so far, and it is clear 
that small business has been receiving well over $7 billion per year for military 
prime contract and subcontract orders. 

In fiscal 1957 the total set-asides for small business made in the Depart- 
ment of Defense were $697,367,667, as compared to $489,575,000 in fiscal 1956 
and $386,611,000 in fiscal 1955. 
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Total set asides for small business made in the Department of Defense during 
the first 10 months of fiscal 1958, by months, are as follows: 


Total small business set-asides 


1957: 1958 : 
SO is dcop kuthiseniand $40, 812, 251 SONUOTT. nnn _.-. $54, 031, 315 
aie ticisteccstrptiiaei 51, 960, 536 II i cinent etn ioemen 97, 863, 081 
September___.__--__ . 49, 106, 644 a 96, 679, 650 
ED 52, 358, 469 I thick naerenieticeh 173, 799, 631 
IN ss <i nnciccischintninensits 48, 177, 438 oo 
NE airs iciinin nes 115, 150, 072 | ITO ss scibiinasiitlni acces 779, 939, 087 


Sincerely yours, 
PERKINS McGUIRE, 
Assistant Secretary of Defense, 
(Supply and Logistics). 


Military prime contract awards and subcontract payments to small business 
fiscal year 1957 


Military prime contract awards to small business by the military 


III ie see ete 8 aa it ee shell, aictomcanbinds $3, 782, 526, 000 
Military subcontract payments to small business by large 
Ny cn RUN ito is to cscs) i a tthe .___. 3, 562, 272, 000 


1 Reports were submitted by 257 large prime contractors in the first half of fiscal year 
1957, and by 272 in the second half. 


Source: Department of Defense form 1140. 


OFFICE MEMORANDUM, UNITED STATES GOVERNMENT 


FEBRUARY 13, 1958. 
To: Interagency Task Force Committee on Procurement Size Standards. 


From: Wendell B. Barnes, Administrator, Small Business Administration. 
Subject: Proposed revised small business size standards regulation. 


The attached is a revision of the small business size standards regulation, as 
amended, which I propose to put into effect within the next few weeks. This 
regulation would supersede the regulation now in effect. 

The proposed regulation differs from the present regulation principally in that 
the definition of small business for the purpose of Government procurement is 
based on industry standards. This, I believe, complies with the desire of the 
members of the House Select Committee on Small Business as expressed in re- 
port No. 555 and with H. R. 7963, amending the SBA Act passed in the House’s 
lastsession. There is little change in the definition as it relates to financial assist- 
ance except that industries are classified into groupings of 250, 500, 750, and 1,000 
employees, based on the 1954 business census figures, instead of the 1947 figures 
which have been used. 

For the purpose of Government procurement, those firms (except for nonmanu- 
facturers) which meet the employment size standard established in schedule A 
for the product to be procured are deemed to be small. 

Schedule A of the proposed regulation is a listing of approximately 6,000 prod- 
ucts. Each product has been classified into an industry and the employment 
number 250, 500, 750, or 1,000 has been placed after each product. This means 
that when the Government is to procure a specific product, the number of em- 
ployees set forth after the listed product will be the maximum number of em- 
ployees that a firm, together with its affiliates, may have in order to qualify as a 
small business for the purpose of a specific procurement. 

In connection with the joint determination program, the contracting officer and 
the SBA representative together will select from Schedule A the proper classi- 
fication of the product to be procured and thereby determine the size of the busi- 
ness which may qualify for the procurement. This employment figure will be set 
out in the invitation for bid or the request for proposal. For other procurements 
not involving a joint determination, the contracting officer will select the proper 
classification from schedule A and set forth in the invitation for bid or request 
for proposal the maximum number of employees a firm may have in order to 
qualify as small business for such procurement. The determination of small 
business for a specific procurement shall be deemed final. 
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Prior to putting the proposed regulation into effect, I am requesting the mem- 
bers of the interagency task force to review the proposed regulation and submit 
their comments to me. I would appreciate receiving such comments prior to 
March 7, 1958. 

[Proposed } 


TITLE 13—-BUSINESS CREDIT AND ASSISTANCE 
CuHuaprerR II—SMALL BUSINESS ADMINISTRATION 
Part 103—SMALL BusINESS S1zE STANDARDS REGULATION (REVISION 1) 


The Small Business Size Standards Regulation, as amended, (21 F. R. 9709, 
22 F. R. 2121, 2758, 3314, 4190), is hereby amended by deleting all sections in 
their entirety and substituting the following in lieu thereof: 


103.1 Purpose. 


103.2 Definition of Terms. 

103.3. Definition of Small Business Applicable to Government Procurement. 

103.4 Definition of Small Business Applicable to Financial and Other Assistance. 
103.5 Protest of Small Business Status. 

103.6 Change in Classification of Product, Industry or Activity. 


103.7 Appeals. 

aolaemee: Secs. 103.1 through 103.6 issued under Sec. 205 (b) (6), 67 Stat. 235, 15 
U. 8S. C. 684 (b) (6) (Supp. II, 1952). Interpret or apply Secs. 202, 203, 212, and 213, 
67 Stat. 232, 283, 235, 238, 15 U. S. C. 631, 632, 641, 642 (Supp. II, 1952) ; Sec. 207, as 
amended, 69 Stat. 548, 15 U. S. C. 686 (Supp. II, 1952). 

Sec. 103.1 Purpose. This regulation establishes criteria and procedures to 
define and determine which Concerns are “small business Concerns” within the 
meaning of the Small Business Act of 1953, as amended (hereinafter referred 
to as the “‘Act’’). 

For the purpose of Government procurement, those Concerns (except Non- 
Manufacturers) which meet the employment size standards established for the 
product to be procured, set forth in Schedule “A” hereof, are deemed to be 
small. For other purposes, those Concerns which meet the employment size 
standards established in subsections 103.04 (b) through (h) or in Schedule “B” 
hereof for the activity in which the Concern is primarily engaged, are deemed 
to be small. 

Sec. 103.2 Definition of Terms. 

(a) “Affiliates.” Business Concerns are affiliates of each other when either 
directly or indirectly (1) one Concern controls or has the power to control 
the other, or (2) a third party controls or has the power to control both. In 
determining whether affiliation exists, consideration shall be given to all ap- 
propriate factors including common ownership, common management and con- 
tractual relationships. 

(b) “Annual Dollar Volume, Annual Sales and Annual Receipts” means the 
annual dollar volume, annual sales and annual receipts of a Concern and its 
affiliates during its most recently completed fiscal year. 

(c) “Certificate of Competency” means a certificate issued by SBA pursuant 
to the authority contained in Sec. 212 (d) of the Act stating that the holder of 
the certificate is competent as to capacity and credit, to perform a specific Gov- 
ernment procurement contract. 

(d) “Concern” means any individual, partnership, corporation, joint venture, 
association, cooperative, or other business entity. 

(e) “Contracting Officer’ means the person executing a particular contract 
on behalf of the Government, and any other employee who is properly designated 
Contracting Officer; the term includes the authorized representative of a Con- 
tracting Officer acting within the limits of his authority. 

(f) “Non-Manufacturer” means any Concern which in connection with a 
specific government procurement does not manufacture, produce or furnish the 
products or services required to be furnished by such procurement. Non- 
Manufacturer includes a Concern which can furnish the products or services 
referred to in the specific procurement but does not manufacture, produce or 
furnish such products or services in connection with that procurement. 

(g) “Not Dominant in its Field of Operation.” A Concern is not dominant in 
field of operation when it does not exercise a controlling or major influence in 
an area of business activity. In determining whether dominance exists, consid- 
eration shall be given to volume of business, number of employees, financial 
resources, competitive status or position, ownership or control of materials, proc- 
esses, patents and license agreements, sales territory and business activity. 








280 SMALL BUSINESS 


(h) “Number of Employees,” means the average employment of any Concern 
and its affiliates based on the number of persons employed, including part-time 
and temporary employees, during the pay period ending nearest the 15th of the 
third month in each calendar quarter for the preceding four quarters. If a Con- 
cern has not been in existence for four full calendar quarters, “Number of 
Employees” means the average employment of such Concern and its affiliates 
during the period such Concern has been in existence based on the number of 
persons employed during the pay period ending nearest the 15th of each month. 

(i) “SBA” means the Small Business Administration. 

(j) “Small Business Certificate’ means a certificate issued by SBA pursuant 
to the authority contained in Secs. 203 and 212 of the Act certifying that the 
holder of the certificate is a small business concern. 

(k) “United States,” as used in this regulation includes the several States, 
the Territories and possessions of the United States, the Commonwealth of 
Puerto Rico, and the District of Columbia. 

Sec. 108.38 Definition of Small Business Applicable to Government Procure- 
ment. 

(a) General Definition. Except as provided in paragraph (b) of this section, 
for the purpose of Government procurement, any Concern which, together with 
its affiliates, is not dominant in its field of operation is classified as small business 
if it does not employ more persons than the employment size standard for the 
particular product or service to be procured, as set forth in Schedule “A” hereof. 

(b) “Non-Manufacturer.” For the purpose of Government procurement, any 
Non-Manufacturer is a small business Concern when: 

(1) it is not dominant in its field of operation and, with its affiliates, 
employs fewer than 250 persons; and 

(2) such Non-Manufacturer, in connection with a specific Government 
procurement, furnishes the product or services of a small business; where 
products are required, such products must be manufactured or produced in 
the United States. 

Sec. 103.4 Definition of Small Business Applicable to Financial and Other 
Assistance. A small business for the purpose of financial and other assistance 
(except procurement) is a Concern which, together with its affiliates, is not 
dominant in its field of operation and can qualify under the following criteria 
for the industry or activity in which the Concern is primarily engaged: 

(a) Manufacturing. Any manufacturing Concern is classified as small if it 
does not employ more persons that the employment size standard for its primary 
activity, as set forth in Schedule “B” hereof. 

(b) Wholesale. Any wholesale Concern is small if its Annual Dollar Volume 
of Sales is $5,000,000 or less. Any wholesale Concern also engaged in manufactur- 
ing is not a “small business concern” unless it so qualifies under both the manu- 
facturing and wholesaling standards. 

(c) Retail. Any retail Concern is classified as: 

(1) small if its Annual Sales are $1,000,000 or less; 

(2) small if it is a department or variety store or is primarily engaged 
in making retail sales of new and used motor vehicles, or groceries with fresh 
meats, and its Annual Sales are $2,000,000 or less. 

(d) Service Trades. Any service trade Concern is small if its Annual Receipts 
are $1,000,000 or less except that any hotel or power laundry is small if its Annual 
Receipts are $2,000,000 or less. 

(e) Construction. Any Concern primarily engaged in construction is small if 
its average Annual Receipts are $5,000,000 or less for the preceding three years. 

(f) Trucking and Warehousing. Any trucking and warehousing (local and 
long distance) Concern is small if its Annual Receipts are $2,000,000 or less. 

(z) Tagwicabs. Any taxicab Concern is small if its Annual Receipts are 
$1,000,000 or less. 

(h) Holder of a Certificate of Competency. A Concern which has been issued 
a Certificate of Competency is a small business Concern for the purpose of SBA 
tinancial assistance. 

Sec. 103.5 Protest of Small Business Status. 

(a) Any Contracting Officer, bidder or offerer may, prior to award, question 
the small business status of the apparently successful bidder or offerer by send- 
ing a written protest to the SBA Regional Director for the Region in which the 
apparently successful bidder or offerer has its principal place of business. Such 
protest shall contain a statement of the basis for the protest and the facts neces- 
sary to support the protest. The Regional Director shall promptly notify the 
Contracting Officer of the date such protest was received and will advise the 
bidder in question that its size status is under review. 
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(b) The SBA will, as soon as possible after receipt of a protest, investigate 
and determine the small business status of the apparently succesful bidder and 
notify the Contracting Officer, the protester, and the apparently successful bidder 
of its decision. 

(c) Any Concern which has had its small business status protested may 
receive a Small Business Certificate if SBA has determined that the issuance 
of such Certificate is appropriate. 

Sec. 103.6. Change of Classijication of Product, Industry or Activity. 

(a) Any Concern, which questions the size standard for any product, industry, 
or activity, set forth in Schedules “A” and “B” hereof and subsections 103.4 (b) 
through (h), may request that such size standards be revised. Such a request 
should be made to the Deputy Administrator for Procurement and Technical 
Assistance, Small Business Administration, Washington 25, D. C., in writing and 
shall set forth the facts necessary to support a revision of the size standard. 

(b) If no standard for a product, industry or activity has been provided in 
this Regulation, a Concern seeking a size determination may apply to the 
Deputy Administrator for Procurement and Technical Assistance for such a 
determination. 

Sec. 103.6 Appeals. Any Contracting Officer, bidder or offerer, who has ques- 
tioned the small business status of a Concern pursuant to Sec. 103.5 hereof, or 
any Concern which has been denied small business status by SBA may appeal a 
size determination by filing an appeal with the Administrator, Small Business 
Administration, Washington 25, D.C. The appeal must be in writing, signed by 
the applicant, or its authorized representative, and shall contain the basis there- 
for, together with any new supporting facts. 

WENDELL B. BARNES, Administrator. 


GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., June 13, 1958. 
Hon. ABRAHAM J. MULTER, 
Chairman, Subcommittee No. 2, Select Committee on Small Business, 
House of Representatives, Washington, D.C. 


DreAR Mr. CHAIRMAN: Pursuant to the request made by Congressman Yates at 
the hearing on June 4, 1958, there are attached two copies in my March 24, 1958, 
comments to the Administrator of the Small Business Administration relative 
to his proposed revised small business size standards regulation. 

Sincerely yours, 
FRANKLIN FLOETE, Administrator. 


WASHINGTON, D. C., March 24, 1958. 
Hon. WENDELL B. BARNES, 
Administrator, Small Business Administration, 
Washington, D.C. 

Dear Mr. Barnes: This is in response to your communication of February 13, 
1958, in which you requested comments on the proposed revised small-business 
size standards regulations. 

My comments are incorporated in the following attachments: 

Attachment I: General comments on problems involved in multiple-size stand- 
ards. 

Attachment II: Statement submitted at hearings before Subcommittee No. 2 
of the House Select Committee on Small Business on April 2, 1957. 

Attachment III: Specific comments on the proposed regulation. 

Sincerely yours, 
FRANKLIN FLOETE, Administrator. 


I. GENERAT COMMENTS ON PROBLEMS INVOLVED IN MULTIPLE-S1zE STANDARDS 


On April 2, 1957, there was submitted to Subcommittee No. 2 of the House 
Select Committee on Small Business a statement which set forth the GSA 
position on multiple-size standards. (A copy is here provided as attachment IT.) 

It was concluded therein that, “the use of a multiple-size standard for Govern- 
ment procurement is possible but will further complicate the existing procure- 
ment process by both Government and prime contractors.” The paper suggested, 
as an approach to be considered, the use of a multiple-size standard based not 
on each item but on a company’s “principal field of operation.” The statement 
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recognized that this would require the development of a formula, and that its 
use would undoubtedly present a number of significant problems as yet unre- 
solved. Nevertheless, it is believed that such a definition based on “principal 
field of operation” should be explored, despite the additional, substantial and 
costly complications and delays in procurement activities that a multiple-size 
standard would entail. 

GSA is currently making a 6-month study to determine how small firms would 
fare were size to be determined in accordance with the present definition for 
financial assistance. This is being done at the request of the House Select 
Committee on Small Business. The issuance of the proposed SBA regulation 
would, of course, require that GSA seek guidance from the committee relative to 
the desirability of continuing the study. 

There can be no doubt that the issuance of the proposed regulation on multiple- 
Size standards will adversely affect efficient procurement operations. Whether 
this would be outweighed by the benefits of a more precise definition of small 
business for procurement purposes, is certainly at this time problematical. 

It is well recognized that “small” has a significance that varies from industry 
to industry. This is a factor not reflected in a single size standard. 

Nevertheless, it appears that the rising trend toward product diversification 
raises serious question as to whether a size standard based upon product will 
actually assist the smaller firms, or whether it will in fact disadvantage the very 
companies for which assistance is being designed. 

As an example, consider the case of a small single-product manufacturer who 
must diversify in order to survive. Under the proposed regulation, he could 
not, despite a critical necessity for a broader line, increase his employment over 
his present single-product size standard and still maintain his small-business 
preference on the original item. Thus, when he diversifies, he must either lose 
his “small-business” status on his principal item, or be forced into an employ- 
ment limitation for the manufacture of several products no greater than the 
standard applicable to his original product. In this case, diversification for 
survival is treated as if it connoted a change from a small firm to a large one. 

In the event that one of the new products carries a standard smaller than that 
applicable to his original product, he could not qualify for ‘‘small-business” 
preference on the new product even if the product expansion occasioned no 
increase in employment over his original standard; e. g., the wiring devices 
manufacturer (500 standard) diversifying into lighting fixtures (250 standard). 

Insofar aS procurement assistance is concerned, the present and proposed 
definitions, as well as other suggestions that have been presented, are generally 
based solely on employment. Technological advances may be rendering such a 
criterion increasingly inaccurate as a measure of industrial size. 

Standards based on a company’s total dollar volume may offer more realistic 
measures. It is suggested that they also be explored for use in a multiple-size 
standard based upon “principal field of operation.” 


Il. STATEMENT ConcerNING GSA VIEWS ON MULTIPLE-S1IzZE STANDARD DEFINITION 
or SMALL BUSINESS FOR GOVERNMENT PROCUREMENT 


Based on discussions with Lloyd Dunkle, Director, National Buying Division, 
FSS, and George Grimsley, a member of his staff, we would have to conclude that 
it is possible to use the multiple employee size standard in the small-business defi- 
nition for Government procurement. This action, however, would be subject to 
the following considerations: 


1. Government contract procedure changes 

Existing invitation for bids forms, including standard forms 33 and 30, would 
have to be amended as follows: 

(a) The representation presently used as prescribed by GSA Circular No, 152 
would have to be modified to substitute the reference to the,multiple-size stand- 
ard in place of 500 employees. 

(b) With respect to each separate item in an invitation for bids provision must 
be made to identify the bidder as small or large business, the reason being that 
under the multiple employment size standard a bidder may be small business 
on one item and large business on another, unless a concern’s size were based on 
its “principal field of operation” the definition of which would present a number 
of significant unresolved problems. 

(c) It follows from (b) that in the case of aggregate bids on items where the 
bidder is large in some cases and small in others, the small-business definition 
should provide a formula for determining evaluation for award purposes if equal 
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bidders, small-business set-asides, or other small business preference procedures 
are involved. Very likely also the bid invitations should include a statement 
of this evaluation formula, 

2. Procurement complications 


Hither the contracting office would have to look up and specify in the invitation 
the number of employees on every item in every invitation (a time-consuming 
and costly process and impediment to the already complicated procurement proc- 
ess), or the bidder, for purposes of self-certifying in bidding on each item, would 
have to examine the size standard schedule and determine the classification of 
his bid with respect to each item to determine whether he qualified as small 
business. However, in most cases, perhaps, all or most of the items bid on would 
fall under a single classification and through development of familiarity with 
the use of the schedule of size standards over a period of time, the significance 
of this problem would eventually be felt primarily by new bidders. 

Distributors bidding on products of manufacturers, particularly on multiple- 
item invitations would have considerable difficulty perhaps in determining the 
information in order to comply with the definition requirement for consideration 
as small business in the case of equal bids, set-asides or other small-business 
preference procedures. 

3. Reporting system ; bidders mailing lists 


The problem of reporting purchases as small or large business would be more 
complicated. Awards to a single concern would be reported as both awards 
to large and small business. The statistics may lose their efficacy to truly meas- 


ure small business participation. All prior statistics will lose their usefulness 
as a basis for comparison. 


4. Impact on Small Business Administration 

Because of the many instances in which small-business concerns would wish 
to resort to SBA for guidance in self-certifying the use of the multiple-size stand- 
ard would undoubtedly substantially increase the workload (and cost) of the 
Small Business Administration in the handling of these cases. 


5. Controversy as to classification in the multiple-size standards 


Many concerns now Classified as small business would be disqualified under 
the multiple-size standard. For example, all concerns having more than 250 em- 
ployees falling in the 250 classification. Another example, all concerns now 
under the 500 figure but falling in the 1,000 classification would have to compete 


with larger concerns within the 1,000 class as small business. This will lead 
to many complaints. 


6. Possible delay in procurement process 


Resort to SBA for numerous determinations would quite possible delay the 
procurement process because of the volume of cases to be processed by SBA. 


7. Subcontract programs 


In general, the problems that the Government would have in applying the 
multiple-size standard would apply also to prime contractors who have adopted 
organized small-business subcontract placement programs. The problem may 
be more serious here because a complicated program is more difficult to “sell” 
to prime contractors. This is a significant factor because of the necessity for 
increased emphasis on effective subcontract small business activity in the face 
of increased emphasis on the weapon system concept. Here again, however, a 
considerable period of experience might solve this problem. 


8. Summary 


The use of a multiple-size standard for Government procurement is possible 
but will further complicate the existing procurement process by both Government 
and prime contractors. It also will complicate the development of and minimize 
the value of statistics on small-business participation in Government contract 
work. 

A compromise solution for use of the multiple-size standard might be to em- 
ploy the multiple-size standard based not on each item but on the concern’s 


“principal field of operation.” A formula for measuring this would have to be 
developed. 
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The question of whether the advantages of the multiple-size standard out- 
weigh or are outweighed by the benefits to small business can only be demon- 


strated by experience. Such experience can be gained only by risking the con- 
sequences partially described. 


III, Speciric COMMENTS ON THE PROPOSED REGULATION 


Section 103.2 (f). This definition requires clarification. The two sentences 
appear both inconsistent one with the other, and in conflict with section 103.3 
(b) (2). 

Section 103.8 (a). It is suggested that this definition be clarified to indicate 
that it applies to total employment of the concern and its affiliates, rather than to 
the employment engaged in the particular product or service to be procured. It 
also is suggested that language be inserted to indicate its nonapplicability to 
construction. 

Section 103.3 (b) (2). The effect of this definition is to preclude from small 
business preference small American importers of certain products exempted 
from the provisions of the Buy American Act because they are not produced 
in this country or its possessions. For example, in a procurement for burlap, 
no preference could be afforded small American importers as distinct from the 
large companies which also import this product. 

The question also arises as to whether this requirement for products of small 
domestic firms is also applicable to construction contractors. 

Section 103.4 (f). It is suggested this definition be changed from ‘$2,000,000 
or less” to “$1,000,000 or less” in order more nearly to reflect the ICC definition of 
a class I motor carrier. 

Section 103.5 (b). It is suggested that the 10-day time limitation included 
in section 103.5 (c) of the current regulation be restored. 

Schedule A. It is observed that the use of the SIC numbers may cause con- 
fusion in the minds of both contracting officers and people in private industry 
all of whom are being conditioned to the use of the Federal supply classifications. 


SUPPLEMENTARY STATEMENT OF EUGENE M. LOCKE, ATTORNEY FOR PREMIER OIL 
REFINING COMPANY OF TEXAS 


Since my appearance before this subcommittee on June 3, 1958, Mr. Wendell 
Barnes, Administrator of the Small Business Administration, has presented 
to you a supplementary statement concerning action taken by him on the nu- 
merous applications of Premier Oil Refining Company of Texas for certifica- 
tion as a “small business concern.” It was my opinion that Mr. Barnes either 
did not fully appreciate the purposes of the Small Business Act, or was not 
completely familiar with the facts concerning Premier and City Products and 
with Premier’s position in the refining industry, as evidenced by his action in 
repeatedly denying a small business certificate to Premier. My opinion has 
been further reinforced by Mr. Barnes’ supplementary statement concerning the 
Premier case. My purpose here is to reply to that statement. 

Although no generally accepted definition of “small business” exists, one of the 
best definitions is that stated by Representative Yates in a hearing before this 
subcommittee on May 27, 1958 (transcript, p. 50) : 

“You have to know each industry and you have to be able to appraise each 
industry in order to decide whether each particular company is small business 
in terms of that industry.” ; z 

The primary purpose, in fact the only purpose, of the Small Business Act is 
to foster free competition in our national economy and to prevent the growth 
of monopolistic elements in our national economic system. Representative Pat- 
man. chairman of the committee of which you gentlemen constitute a sub- 
committee, recently reviewed the monopolistic tendencies in the oil business in 
which Premier is engaged. I refer particularly to the Congressional Record, vol- 
ume 103. No. 117, July 5, Appendix, page A5361, where Mr. Patman stated: 

“Recently I had some research done regarding the decline in the number of 
active and inactive oil refining companies in the United States. In that con- 
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nection it was found that in 1920 the number of such companies totaled 274. 
In 1950 the total number of active and inactive small refining companies had 
dropped to 198. I am informed that at the end of 1955 the total number of re- 
finery companies stood at 179. Included in that are the 30 major integrated, 
international oil combines. Thus, the total of independent refinery companies 
in = United States at the end of 1955 stood at 149. That number is growing 
smaller. 

“Thus, you can see that if the trend to monopoly based on monopolistic prac- 
tices such as price discrimination and other factors continues, it will not be 
long before independent oil producers will have no independent oil refineries as 
markets for their products. * * *”? 

Unquestionably, Premier, even including the characteristics of its parent com- 
pany, City Products, is one of the “small refining companies” or “independent 
oil refineries,” which Mr, Patman says are being eliminated from the competi- 
tive scene, and should be protected, and not one of the “major integrated, inter- 
national oil combines” which Mr. Patman states are more and more tending to 
monopolize the market. 

As has been pointed out here by other witnesses, companies are generally 
classified in the refining industry as either large or small on the basis of re- 
fining capacity. Also it has been correctly pointed out that a clear break exists 
between the 20 largest refiners and the remaining approximately 200 smaller 
refiners. The largest of the 200 small refiners has a refining capacity of only 
60,000 barrels per day, and the smallest of the 20 giants has a refining capacity 
of over double that amount, or over 125,000 barrels per day. This of course 
leaves a tremendous gap between 60,000 barrels and 125,000 barrels, and if this 
gap were recognized in Small Business Administration regulations, there would 
be no borderline cases. 

From this fact alone it would appear that the 20 large refineries are the com- 
panies tending toward a monopoly of the markets, which the act seeks to prevent, 
and the other 200 are the companies, referred to by Mr. Patman, in danger of 
being squeezed from the market, and in need of the protection of the act. But 
this conclusion is further reinforced by the fact that the 20 largest companies own 
over 85 percent of domestic refining capacity, leaving less than 15 percent for 
the 200 smaller companies. 

Furthermore, the 20 largest refiners are also the large, wholly integrated, major 
United States oil companies. These companies are not only large in refining 
capacity, but are also giants financially compared to all but 5 or 6 of the 200 
smaller refining companies.*? The following table will indicate both the refining 
capacity and the total financial size of each of these companies. All of these com- 
panies are publicly held. Their market value, or true net worth, has been deter- 
mined by multiplying their outstanding common shares by the price of their 
stock and adding preferred stock value. Their total assets have been determined 
by adding long-term debt to this net worth figure. 


1To the same effect is a study made in 1954 by John G. McLean and Robert William 
Haigh, entitled, “‘The Growth of Integrated Oil Companies,” published by the Division of 
Research, Graduate School of Business Administration, Harvard University. This study 
shows how the 30 largest refining companies have increased their percentage of domestic 
refining capacity from 71.6 percent in 1929, to 85.1 percent in 1950, to over 90 percent at 
the present time. In order that this subcommittee may fully appreciate the competitive posi- 
tion in the industry with respect to the continued trend toward concentration of economic 
power we are forwarding to counsel for the committee for your review, the mentioned book. 
We also attach to this supplemental statement.a copy of a chapter entitled ““The Characteris- 
tics of the Small Refiner and the Extent of His Participation in the Oil Industry.” 


2 There are a few large companies among the 200 small refiners, such as Monsanto 
Chemical Co., Ohio Oil Co., Skelly Oil Co., and 8 or 4 of the large gas transmission 
companies. These exceptions could be separated, if desired, from the others of the 200 by 


a realistic financial appraisal. City Products is not one of these exceptions, and is “small” 
compared with other companies now classified as “s:.all business.” 
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Oil refining companies having over 75,000 barrels per day capacity * 


In our original statement we complained that Premier had been denied a 
permit although, even including the assets of City Products, it was far smaller 
than other companies classified as “small” under the new Small Business Ad- 
ministration definition ; for example, Anderson-Prichard Oil Corp. and the Sham- 
rock Oil & Gas Corp. We again make the same complaint based on the same 
figures, which we shall repeat later, and which have not been disputed by Mr. 
Barnes. But a comparison of any of the three memtioned competitors with the 
giants of the oil industry shows that none are in the same class with these giants, 
All are basically among the 200 companies which refine only 15 percent of the 
oil refined in this country and who need protection in competition with the 20 
companies that dominate the industry. 
The mentioned tremendous gap between the 20 “largest” and the remaining 
smaller refiners is confirmed by Mr. Barnes in his supplemental statement at 
pages 1 and 2. Nevertheless Mr. Barnes seeks to defend his definition. In 
speaking of the following quotation from my original statement: 
“The definition adopted for the refining industry not only does not follow 
industry recommendations but on at least one point is directly contrary 
to unanimous industry opinion.” 
he states: 
“This is not true.” 

He apparently bases his statement on the receipt of 

“approximately 60 written statements, about half of which were in favor 

of a standard lower than that which was adopted” 
I, of course, am not familiar with the 60 written statements received by Mr. 
Barnes. I assume, however, that these statements were merely expressions 
approving the original proposed definition of 20,000 barrels per day refining 
eapacity and 500 employees as being acceptable to the refiners making the state- 
ments. Naturally any definition under which a particular refiner is classified 
as “small” will be acceptable to that refiner. His approval does not mean, 
however, that he believes such is the fairest definition to be adopted, but only 
that it is acceptable to him. 

At the industry hearing held by the Small Business Administration with re- 
spect to its proposed definition attention was centered principally on refining 
capacity. It appeared to be generaly accepted that refining capacity was the 
best standard for separating the large from the small, and each refiner indicated 
why he picked the dividing line that he did. Of the 10 speakers, 7 refiners plus 
the Independent Refiners Association of America thought that 75,000 barrels per 
day should be the dividing line and only 2 refiners thought that 20,000 barrels 


Se 


2 Attached hereto as an exhibit is a chart showing the source of the figures in the 
following chart: 


Capacity Assets Net profit 
(barrels per Dee 31, 1957 1957 
day) 


Standard Oil Co. (New Jersey) 1, 004, 000 $10, 792, 600,000 | $805, 200, 000 
Standard Oil Co. (Indiana) 699, 000 , 804, 200, 000 151, 500, 000 
Socony Mobil Oil Co., Inc 2 678, 000 , 476, 700, 000 220, 400, 000 
The Texas Co. ; ‘eeuxd ta. ae 601, 500 3, 795, 900, 000 332, 300, 000 
Shell Oil Co- - : pees Sct 4.2, 7 561, 000 , 225, 600,000 | 135, 100, 000 
Gulf Oil Corp-_...__..- tia dots 517, 000 , 638, 300, 000 354, 300, 000 
Standard Oil Company of California ‘ 477, 500 , 982, 700, 000 288, 200, 000 
Sinclair Oil Co__. dasa eeiltiat, esths 375, 325 050, 300, 000 79, 300, 000 
Cities Service Co--___- Bowes tek 313, 815 992, 700, 000 59, 200, 000 
Tidewater Associated Oil Co ‘ 264, 500 | 398, 400, 000 34, 900, 000 
Phillips Petroleum Co-____- j 243, 500 , 590, 900, 000 96, 200, 000 
Sun Oil Co_. = eas 231, 000 | 833, 700, 000 47, 500, 000 
The Atlantic Refining Co 209, 000 639, 900, 000 35, 700, 000 
Union Oil Company of California 201, 400 502, 200, 000 38, 200, 000 
The Pure Oil Co___.. wet ake 172, 000 348, 600, 000 | 35, 500, 000 
Sunray Midcontinent Oil Co- ---- 156, 500 491, 300, 000 57, 200, 000 
Standard Oil Co. (Ohio) » 151, 000 269, 400, 000 | 23, 900, 000 
Continental Oil Co ad ~~ ; 149, 200 993, 300, 000 | 46, 700, 000 
Richfield Oil Corp-__.. : . sales e 5 136, 500 333, 000, 000 28, 200, 000 
Ashland Oil & Refining Co , ‘ 136, 500 | 150, 200, 000 | 16, 200, 000 
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per day should be the dividing line.“ Of these 2, 1 later orally changed his 
position. 

At the hearings, however, there was one issue as to which there appeared to be 
no dispute. It was the unanimous opinion that number of employees had no 
relation to size in the refining industry; and that if for some reason or other 
the Small Business Administration felt it must use number of employees as a 
criterion, only refinery employees should be considered. On this point I feel 
certain the Small Business Administration failed to follow industry recom- 
mendations, and that its definition is as I previously stated, “directly contrary 
to unanimous industry opinion.” Although I have not seen the 60 statements 
to which Mr. Barnes refers, I doubt that there is any single statement which 
specifically states that number of employees is a proper criterion in determining 
size in the refining business. A mere statement that a particular definition, using 
both retining capacity and employees as criteria, is acceptable to a particular 
refiner, is not a statement that that refiner believes number of employees has 
any relationship to size in the business. Obviously a refiner would be agreeable 
to any definition under which he was classified “small” regardless of whether 
the criteria of classification made sense or not. In each instance with which I am 
familiar that the specific question was ever asked a member of the industry, 
that member stated that number of employees had no relationship to size. 

It now becomes appropriate to examine Mr. Barnes’ statement to determine 
his reasons for denying Premier a certificate and to ascertain whether or not 
those reasons are sound. 

From the information contained in Mr. Barnes’ statement it would appear that 
the following may have been reasons for the denial of a certificate: 

1. That City Products has guaranteed Premier's contractual obligations and 
that within the City Products system there are extensive intercompany relations 
(Mr. Barnes’ statement, pp. 3 and 5, from unnamed reports dated Oct. 23, 1956, 
and Anr. 29, 1957). 

2. That Premier owns a substantial network of gathering lines and that the 
acquisition of Premier was an expansion of City Products natural resources 
division (Mr. Barnes’ statement, p. 7, from City Products 1956 Annual Report). 

3. That City Products is “one of the largest enterprises of its kind in the 
world,” owning a large number of ice manufacturing plants, a large number 
of cold storage warehouses, several breweries, coal yards, ice cream and dairy 
plants, ice cream and dairy distributing points, ice vendor stations, vacuum 
and precooling plants, etc.; and has numerous active subsidiaries (Mr. Barnes’ 
statement, pp. 3, 6, taken from unnamed credit reports in 1956, 1957, and 1958). 

4. That City Products has more employees, greater gross sales, and nearly 
as great book assets as its small-business competitors, Anderson-Prichard and 
Shamrock; that its depreciation is greater than that of Anderson-Prichard and 
Shamrock and if depreciation were eliminated from the balance sheet, its book 
assets would be greater than those of its competitors. 

None of the above reasons appear to us to be a sound basis for denying 
Premier a small-business certificate. Our-reasons are as follows: 

1. The information about guaranty of Premier’s obligations by City Products 
and the numerous intercompany transactions of City Products is immaterial here. 
Such information has no purpose except to establish the relationship of affilia- 
tion hetween Premier and City Products. This relationship we have always ad- 
mitted. It has always been our position that the entire affiliated group, includ- 
ing City Products, is smaller than other companies now classified as small busi- 
ness under the Small Business Administration’s new definition. If the state- 
ment about the numerous intercompany transactions between City Products sub- 
sidiaries is supposed to indicate that Premier engages in such transactions, how- 
ever, then it is incorrect. Premier neither buys from nor sells to City Products 
or any City Products subsidiaries and is operated as a completely separate or- 
canization with separate management, etc. 


4 Premier Oil Refining Company of Texos. Leonard Refinine Co., Great Northern Refining 
Co. Shamrock Of' & Gas Co.. Anderson-Prichard Oil Co.. Derby Refining Co.. Cosden Oil 
& Gace Co. re well ag the Tndenendent Refiners Associ>tion of America, all favored 1 75.000- 
barrel dividing line. Big Horn Refining Co. and Empire State Oil Co. favored 20,000 
barrels 
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2. The statements with regard to Premier's substantial network of gathering 
lines and with respect to City Products’ further expansion of its natural re- 
sources division in acquiring Premier, likewise are immaterial. The only 
possible purpose of such information is to build up Premier's size as an oil 
company. It is not denied that Premier has only half the refining capacity of 
companies classified as small. Nor is it denied that Shamrock, a company now 
classified as small, has 10,000 percent greater oil reserves than Premier and 
City Products. The fact is that gathering lines were not mentioned before 
this committee because they have little bearing on a refiner’s size in the industry. 
Premier, Shamrock, Anderson-Prichard, and indeed all independent oil refiners 
have substantial gathering lines. Premier uses its gathering lines to bring oil 
to its own refineries. The same is true of all independent refiners. Providing 
gathering lines is a job which each refinery must undertake if it hopes to buy 
crude oil. Independent oil producers are not in the habit of building their own 
pipelines to refineries to whom they sell. In this connection, however, you may 
be interested to know that both Shamrock and Anderson-Prichard have gather- 
ing systems much larger than Premier. Products pipelines, on the other hand, 
are in a different category. They are not an integral part of all refinery opera- 
tions. They are owned by only a part of the refiners, and to these they offer a 
significant competitive advantage, permitting them to deliver finished products 
at less expense than other means of transportation. It is this advantage which 
I pointed out is shared by Shamrock and Anderson-Prichard, but not by Premier 
or City Products. 

It is also true of course—but of no significance—that City Products, by pur- 
chase of Premier, expanded its so-called natural resources division. As we 
have previously stated to the Small Business Administration, City Products, 
before the acquisition of Premier, owned and still owns a number of undivided 
interests in scattered oil and gas leases operated by others. In the sense that 
this was a limited entry into the oil and gas business and that this entry was 
expanded by the purchase of Premier’s refineries, gathering lines and oil and 
gas interests, City Products expanded its natural resources division. This does 
not alter the fact, however, that Shamrock Oil & Gas Corp., now classified as 
small business under the Small Business Administration definition, has 10,090 
percent more oil and gas reserves than Premier and City Products combined, 
and that the Premier-City Products refining capacity is only half that of other 
small businesses. 

8. The third mentioned possible reason of Mr. Barnes given above relates to 
general statements from an unnamed credit organization about City Products 
size, number of plants and subsidiaries. The only statement in these reports that 
T would consider significant is that “this 62-vear-old business has grown to 
become one of the largest enterprises of its kind in the world.” I do not know 
what kind of enterprise the credit report refers to. If it speaks of an enterprise 
with such diversification that it owns ice plants and oil refineries I daresay 
it is both the largest and also the smallest enterprise of its kind in the world; 
because it is probably the only enterprise with this particular diversification. 

If the reference in the report is to City Products’ position as an independent 
eontractor of car icing with railroads (not as a total furnisher of railroad car 
icing) then of course the report is correct and coincides with the statement that 
I made in my supplemental statement to this committee as follows: 

“In railroad car icing, a specialized and shrinking business in which there is 
no Government procurement, it is the largest independent contractor with rail- 
roads for such services. But even here it does less car icing than Pacific Fruit 
Express and Sante Fe Railroad, and only about 5 percent of the national total.” 

If. as might be inferred from Mr. Barnes’ statement on page 9, the statement 
refers to the ice business as a whole, including car icing, again the st»tement 
refers to an industry which is local by nature (an ice plant in one town does not 
compete with one in another town): which is diminishing by nature; which is 
relatively small: in which. again, City Products does no more than 5 percent of 
the national business: and in which there is no Government procurement. All 
this I pointed out in my original st»tement. 

If the statement refers to anything other than the above, then it is clearly 
incorrect. The truth about the comparative size of City Products in its other 
principal fields of endeavor was summarized by me in my first supplemental 
statement in language which has not been disputed by Mr. Barnes, and is as 
follows: 

“(ity Products ‘is far smaller in the dairy prodnuets industry than Foremost 
Dairies. National Dairies, Beatrice, Carnation, Borden, Swift. and other national 
concerns and even than local concerns such as Bowman and Wanzer in Chicago, 
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eavley in St. Louis, Adams in Kansas City, and others. Also, with its two 
breweries, one in Cleveland and one in New Oorleans, it is far smaller in the 
brewing business than national giants such as Anheuser-Busch, Schlitz, Hamm’s, 
Miller’s, Falstaff, Pabst, Ballantine’s, Rheingold, and many others, and even 
smaller than many regional or local breweries such as Lucky Lager on the west 
coast. It has only a small fraction of 1 percent of the national product in either 
such business’,” 

As I indicated in my original statement, the facts with respect to City Products 
car icing business and ice business should be of no significance in determining 
Premier’s classification for the purpose of bidding on petroleum products. To 
hold that Premier should be denied a small-business certificate because of its: 
railroad car icing business is to hold that the orchid company mentioned in the 
example given orally to this committee should be denied a small-business certifi- 
cate in bidding on steel procurement even though its orchid and steel business 
combined is only one sixteenth the size of its small business steel competitor. 
To repeat, an orchid grower with a million dollar business would probably be the 
biggest orchid grower in the United States. If that orchid grower bought a $5 
million steel foundry he would have a total of $6 million in the orchid and steel 
business, which would be tiny in the steel business. Even a $100 million business 
would probably be small in the steel business; and the orchid company might very 
well have a $100 million direct competitor in the steel business classified as 
small business. To take a steel contract away from a $5 million steel company 
(and a $6 million total company, including its $1 million orchid business), which 
is the low bidder, and give it to a $100 million steel company which is its direct 
competitor, on the theory that the $100 million company is small and the $5 million 
steel company and $6 million total company is large, just because such company 
is large in the orchid business, would certainly be unfair. Such action would 
not carry out the purposes of the act, but would indeed be directly contrary to 
those purposes. The same analogy applies to City Products’ railroad car icing 
or ice business. 

At page 2, Mr. Barnes indicates that it is the opinion of the chairman that 
if any component of City Products is big, small-business status should be denied 
Premier. In an initial discussion, I believe you indicated such was not your 
real meaning. When it was seen that Premier and City Products together, in- 
cluding all assets in all fields, were smaller than its small-business - petroleum 
competitors, it is my recollection that you agreed with me that such a situation 
was untenable. It is my recollection that at that stage you agreed with Mr. 
Yates that the sole questions for petroleum procurement sizing were (a) 
whether Premier-City Products is large or small in the petroleum field, and (b) 
whether Premier-City Products is large or small as a “total company” including 
all assets in ice, beer, dairy products, etc., in comparison with other companies 
in the petroleum field. 

I believe that the two questions mentioned are the questions which should 
be asked. The position of Premier-City Products in the petroleum field is ob- 
viously the important question from the competitive point of view. One must ex- 
amine the other assets, however, of any company so as to determine what finan- 
cial advantage that company might have competitively because of its outside 
assets: and then the total financial size of that company should be compared 
with the financial size of its competitors in the petroleum field. To hold that if 
it is big in any field, it is big in all fields invites the anomaly cited above in the 
orchid-steel company case. Obviously it is a different thing to be big in the 
steel, automobile, petroleum, or chemcial industry on the one hand, and to be 
big in the orchid, ice, fruit growing, plumbing repair, or chili pepper sales busi- 
ness on the other hand. Perhaps a company large in the steel or automobile 
business would be large in any business; but a company large in plumbing 
or electrical repair or raising orchids should not be necessarily large in such 
major industries as steel, automobiles, or petroleum. 

As to City Products large number of subsidiaries or large number of ice plants, 
beer plants, ice cream plants, etc., this would all appear to be immaterial. It is 
not the number of subsidiaries or the number of plants, but the total financial size 
that is important. As previously stated in my statement with regard to City 
Products’ other activities : 

“The best key to a proper evaluation of City Products’ total business in pass- 
ing on the application of Premier was given by Congressman Riehlmen at the 
recent hearings. At pages 62-63 Congressman Riehlman stated that other busi- 
nesses in which a company is engaged must be considered, because the company 
in a competitive business may get financial assistance from other companies. 
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With this we completely agree. The problem is financial assistance and its im- 
pact on the competitive situation. In this case, even if the entire financial re- 
sources of City Products were at Prémier’s disposal, they would still aggregate 
less than the financial resources of companies already qualified as small business 
in the oil refining field. Thus, Premier should be similarly certified.” 

Thus it can be seen that the sole real point made by Mr. Barnes in his state- 
ment about number of plants, number of subsidiaries, etc. is that City Products 
is a diversified company. It is not our understanding of the purpose of the Small 
Business Act that a company should be considered to be big business simply. be- 
cause it is engaged in diversified business activities. Indeed, as stated by armed 
services procurement before this committee, there is no general qualification of 
lack of diversification as a prerequisite to smallness, and highly diversified com- 
panies can now qualify as small business provided that they and their affiliates 
have less than the required number of employees. This they can do without even 
disclosing their degree of diversification. 

4. In comparing City Products with two companies presently qualified as 
small business in the petroleum field—Anderson-Prichard and Shamrock—Mr. 
Barnes used gross sales, employees and book assets, disregarding other criteria, 
He indicated that City Products was larger both in number of employees and in 
gross sales and, although smaller in book assets, would have been larger had 
depreciation been disregarded. Our comments with respect to this position of 
Mr. Barnes are as follows: 

(a) We have already pointed out that “number of employees” is not a fair 
criterion which can be considered for comparing dissimilar industries. As this 
committee recognized in its October 30, 1956, report “the number of employees 
required to turn out a product having a value of $1 million in the clay prod- 
ucts industry might be quite different from the number required to produce the 
same value of product in the hosiery industry.”’ 

According to the chart which we submitted before this committee, for the 
same number of dollars net worth, 1 employee is required in the oi) refining 
business; 5 in the chemical business; 12 to 13 in the food products business ; 
33 in the hotel business; and 43 to 44 in the apparel business. To compare two 
companies with affiliates in diversified businesses on the basis of number of 
employees in all businesses is to compare those companies according to the ir- 
relevant and purely fortuitous circumstance of whether its affiliates are en- 
gaged in high )abor cost {such as appare)) or low labor cost (such as chemi- 
cal) businesses. For example, if two refining companies are of the same size 
and each has an identical amount invested in affiliates, but one has affiliates 
with money invested in a chemical plant (which requires few employees per 
dollar invested) and the other has affiliates with money invested in a cotton 
firm (which requires many employees per dollar invested) the former will be 
small and the latter large although competitively they are the same size. This 
is neither fair, equitable, nor in accordance with the intent or purpose of the 
act. If one must compare companies on a number of employees basis, only the 
employees engaged in the business under comparison should be counted. Other 
dissimilar businesses should be considered from the point of view of their finan- 
cial size and not from the point of view of their number of employees. This, as 
previously stated, is the clear view of the oil-refining industry. 

(b) Comparing gross sales in dissimilar industries is subject to the same 
criticism as comparing number of employees. In some businesses such as the 
grocery business, the retail merchandising business, etc., the margin of profit is 
small compared with the gross sales. In other businesses—particularly the ex- 
tractive businesses such as oil and minerals—the profit is relatively large com- 
pared to the gross sales. 

It may be possible to use gross sales as a criterion of size within a particular 
industry such as retail merchandising or the grocery business. But to compare 
the gross sales of a grocery business on the one hand with those of an oil or 
gold business on the other hand is like comparing grapes with watermelon. 
And to compare the gross sales of an oil company such as Shamrock on the one 
hand with those of a diversified company such as City Products on the other 
hand, including sales from many different kinds of businesses, is meaningless. 
To illustrate this point I attach a chart comparing Homestake Mining Co., the 
largest gold mining company in the United States, with Luckey Stores, Inc., a 
medium size west coast grocery chain. This chart shows that although this 
medium size grocery chain has only one-third of the assets of the gold mining 
company it has six times the gross sales in the particular year involved, If this 
medium size grocery company were affiliated with a very tiny gold mining com- 
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pany and this tiny gold mining company were compared in the mining business 
with the largest gold mining company in the United States on the basis of gross 
sales, the tiny gold mining company would appear to be more than six times as 
large as the largest United States gold mining company, even though on any rea- 
sonable financial basis, such as assets or net worth (or even gross sales, where 
restricted to mining sales) the gold mine-grocery chain combined operations 
were only a fraction the size of the largest United States gold mining company. 
The same analogy is true in the Premier-City Products situation. The ice, beer, 
and dairy products businesses are high gross sales retail businesses. The oil 
business is one in which the net profit is a large percentage of the gross. In 1957 
Shamrock, purely an oil company, had gross sales of only $55 million but a net 
profit of $9 million or 16 percent on sales. City Products, with gross sales of 
approximately $109 million, had net income of only $4,700,000, or only 4 percent 
on sales. Perhaps City Products oil producing income as a percentage of sales, 
may have bene similar to that of Shamrock; but its beer, ice, and dairy prod- 
ucts income had no relationship to the oil income of Shamrock, 

(c) As can be seen from the discussion in (a) and (0b), above, both “number 
of employees” and “gross sales” might be proper criteria of size within particular 
businesses. It might be proper to compare numbers of refinery employees, or 
nunibers of milk salesmen with numbers of milk salesmen; or it might he proper 
to compare gross refinery sales with gross refinery sales, or gross beer sales with 
gross beer sales. But it is highly improper and meaningless and distorts the pur- 
pose of the act to compare numbers of refinery employees with numbers of milk 
employees, or gross oil production sales with gross beer, milk, and ice sales. It 
is a comparison of incomparables, The standards in each business are different 
and there is no basis of comparing one with the other, using as a criterion num- 
ber of employees or gross sales. 

(d) In sizing companies within an industry many different criteria of size, 
such as gross sales, number of employees, refining capacity, etc., can be used. 
But these criteria should only be used for determining the size of a company 
within a particular industry, without reference to other industries in which the 
company might also be engaged. The only fair way to gage the effect of a com- 
pany’s other unrelated enterprises is by gaging the total financial impact of these 
enterprises on the company’s position in the business involved in the particular 
Government procurement contract. And the only criteria of financial size on 
which companies can be compared, without reference to the nature of the busi- 
ness in which they are engaged, are net warth, total assets, and net income. 
The Premier-City Products combination has heen compared on these 3 bases of 
financial size with 2 companies which qualify as “small business” under the 
Small Business Administration definition—Anderson-Prichard and Shamrock, 
Both of these two companies are admittedly far larger refining companies than 
Premier-City Products and far larger oil companies than Premier-City Products. 
If they are also far larger companies when compared on any proper financial 
basis, then there can. of course, be no justification for classifying them as “small,” 
and Premier-City Products as “large.” 

The following is a comparison of Premier-City Products on the one hand with 
Anderson-Prichard and Shamrock on the other hand. showing Premier to be far 
smaller on the basis of net income, net worth, or total assets than either of the 
other companies. 


ty Products| Anderson. | Shamrock 
Prichard 





Net income | $4, H42, 300 | $5, 242, 5045 $8,774,977 
Net worth. } 51,072, 470 | A4, 394, N00 113, 883, 396 
Total assets... 64, 740, 000 70, 594, 000 | 143, 210, 000 


| 


Mr. Barnes, in his discussion, did not disnnte the above figures. He did not 
discuss net worth or net income. Althongh he gave differing figures for total 
assets, he stated these figures were based upon book value, and not upon market 
value as are the above figures. His book asset figures showed a smaller dis- 
crepancy in size hetwee Premier-City Products on the one hand and the other 2 
companies on the other hand: but even Mr. Barnes’ book asset figures showed 
Premier-City Products to be the smallest of the 3. Our figures were developed 


5 This is same comparison as made in previous statement to this committee. 
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on the basis that the true net worth of a company is what it will sell for on the 
market and the true value of a company’s assets is the market value of those 
assets. 

Inasmuch as all of the companies involved are publicly held it was a simple 
matter to calculate the “net worth” on “market value” of stockholders’ equity 
in the companies by simply multiplying the number of shares of each company 
by the market value per share. Frum this it was also a simple matter to de- 
velop the market value of the company’s assets by simply adding to the amount 
of its net worth the amount of its long-term debt. This we feel is the best way 
of determining the financial size of a company. 

Particularly in the oil business “book value” has little relationship to the 
“market value” of a company because a company’s market value is based upon 
the value of its oil reserves in the ground which are not reflected on its balance 
sheet. Two companies may each drill an oil well, one of which develops 50,000 
barrels of oil reserves and the other of which develops 500,000 barrels of oil 
reserves, or 10 times as many. Yet if both of those wells were drilled for ap- 
proximately the same cost they would each have the same “book value” on 
the balance sheet. 

For the convenience of this committee we have determined the total assets of 
the 3 companies involved in 3 different ways. The first is the method pre- 
viously discussed to determine market value of assets—to wit, market value of 
stock plus amount of long-term debt (our preferred method). The second is 
another method designed to determine market value—to wit, valuing the oil re- 
serves of each company at $1 per barrel in the ground and the gas reserves 
at 5 cents per thousand cubic feet in the ground, and then adding the book value 
of other assets. The third is the Barnes method—determination of book value, 
not market value. The values are as follows: 





. 
| Shamrock Anderson- City Prod- 
| Prichard duets 
Sa ect il osc tii thi i lenceria 
1. Market value of stock plus long-term debt- all i $143, 210, 000 $70, 594, 000 $64, 740, 000 
2. Value of oil and gas reserves in the ground ($1 per barrel for | | 
oil; 5 cents per thousand cubic feet for gas), plus other as- | 
steak wee. B05 he -----} 161,000,000 | 92,990,000 | 72, 571, 000 


3. Book value of assets.............--.- 


ie ae ee 


82, 226,000 | 85, 200, 000 71, 571, 000 


You will observe that under all three methods of valuation Premier-City Products 
is smaller than either of the other companies. On the two bases for determining 
market value the difference is very great, and indeed Premier City Products is 
less than one-half the size of Shamrock under either market value method. 
Indeed the relationship between the size of the companies using the two differ- 
ent methods of determining market value is approximately the same. This shows 
how the value of the oil and gas reserves not shown on the balance sheet is re- 
flected in the price of the respective stock. 

As the above figures show, City Products is smaller than Anderson-Prichard 
or Shamrock, even from a book value standpoint. This Mr. Barnes admits. 
He seeks to explain this, however, by what he terms the “curious” difference be- 
tween the City Products reserves for depreciation and depletion ($72 million) 
and those of Anderson-Prichard ($39 million) and Shamrock ($27 million). 
Disregarding these reserves, he states City Products would have greater “gross 
assets.” 

Knowing that Mr. Barnes is from an oil State and is familiar with the oil 
business, I am somewhat amazed that he considers the difference in the de- 
preciation reserves curious. Apparently this portion of Mr. Barnes’ statement 
must have been prepared by one of his assistants who is totally unfamiliar with 
the oil business. As a matter of fact, there is nothing curious about the di- 
vergence in such depreciation and depletion reserves. 

City Products Corp. has been in business since 1894 and, since the businesses 
in which it is primarily engaged are not businesses in which properties are 
disposed of in a short period of time substantial reserves for depreciation have 
been built up over the years. On the other hand, Anderson-Prichard Oil Co. has 
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been in business only since 1930 and Shamrock has been in business only since 
1935, and have built up reserves for depreciation and depletion over a much 
shorter period of time. 

For the fiscal years of the companies ending in 1957, the net additions to re- 
serves for depreciation and depletion were: City Products 4.5 million; Anderson- 
Prichard 5.7 million; and Shamrock 4.1 million. Thus on an annual basis City 
Products depreciation is approximately the same as that of its competitors. 

In addition, both Shamrock and Anderson-Prichard write off a substantial 
amount of properties as worthless each year. For instance, an oil or gas well is 
written off the books when such well is abandoned at the end of its productive 
life. At that time, the reserve for depreciation and depletion attributable to 
such well is subtracted from the reserve for depreciation and depletion shown 
on the balance sheet. 

It follows, therefore, that the reserves for depreciation and depletion of City 
Products would be expected to be much larger than like reserves of Anderson- 
Prichard and Shamrock. This fact, however, does not indicate that City Products 
is larger financially than the other two companies being compared. 

Mr. Barnes’ references to “gross property” on page 9 are nothing more than 
referenc.s to total assets without de .uciion f r Ge; reciation. Indeed tiey are 
mere Comparisons of “initial investment.’ Obviously a company which has 
been making investments since 1894 would be likely to :ave invesied mi re money 
during the period than a company which has been investing only since 1930 or 
1935. Of course many of these investments would have been completely depre- 
ciated. An icepiant built in 1864 wonid probaily be «f n> vaiue today, being 
obsolescent as well as deteriorated. That of course is the purpose of a reserve 


for depreciation. Mr. Bornes’ comraris>n would ‘ave one va ue the 1894 ice 
plant at original cost plus cost of improvements without deduction for obsoles- 
cence or deterioration, ‘ust as if tue icepiant ha een built yesterday. Of 


course any such comparison is meaningless. If book value is to be used as a 
basis for comparison, then true book value should be used, without manipulation 
of tigures such as depreciation. Of course on a true »» k-value basis Vremier- 
City Products is smaller than either of its mentioned small-business competitors. 
Thus Mr. Barnes elimination of depreciation and depletion in the attempt to 
find some financial basis on which City Products is larger than the other com- 
panies is unrealistic and is without basis. 

In addition, as indicated, even book value with depreciation and depletion 
included is not the true way to value oil properties. The true way is to seek to 
determine the market value of the oil company assets by 1 of the 2 methods above 
mentioned, both of which take into consideration the value of oil reserves not 
reflected in the balance sheet. This is the way oil and gas properties are bought 
and sold. As a resident of an oil and gas producing State, Mr. Barnes undoubt- 
edly knows this. 

We believe that the above reasoning conclusively evidences that : 

1. None of the reasons given by Mr. Barnes for denying a small-business 
certificate to Premier are sound. 

2. Premier, including all of the businesses of City Products, is not only smaller 
as a refiner and as an oil company, but also as a total enterprise, by all reason- 
able financial standards, than two of its comnetitors now classified as “small 
business” under the Small Business Administration definition. The bases for 
this conclusion as the same as those previously used and the figures have not 
beén challenged by Mr. Barnes. 

3. Comparisons used by Mr. Barnes to show City Products comparatively large 
(number of employees, gross sales, and gross book assets before deducting for 
depreciation) are unreasonable. This is particularly true when, as here, a diver- 
sified company is involved, and the comparisons necessitate comparing numbers 
of refining employees, on the one hand, with numbers of milkmaids and icemen 
on the other, and in comparing oil and gas production sales on the one hand, with 
retail ice and milk sales, on the other. When considering all of the business 
enterprises of City Products one still must necessarily conclude that the total 
is smaller financially than the size of the existing small-business competitors. 

Although Mr. Barnes has on several occasions indicated that he is of the 
opinion that he has been extremely fair in the Premier situation, you will note 
that he is “firmly convinced that City Products Corp. is big business and that 
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Premier is an integrated part of that empire.” It is obvious that Mr. Barnes 
would have you put City Products Corp. in the same category with General Mo- 
tors, Du Pont, General Electric, Standard Oil of New Jersey and other giants 
of the American economy. As I have shown, this is simply not true. City 
Products Corp. is smaller financially than competitors now classified as “small.” 
It is simply a relatively small corporation from a financial standpoint, which is, 
by choice, engaged in diversified fields of business activity. As far as I know, 
no one has ever suggested that diversification alone is sufficient to require that a 
diversified company be considered to be big business. I have come to the con- 
clusion, however, that this is the only rational basis on which Mr. Barnes can 
determine that City Products Corp. is big business. I submit that if Mr. Barnes 
is honestly convinced that City Products Corp. is big business he is mistaken; 
consequently, I submit to you that Premier, including its affiliate, City Products 
Corp., is a small business in the petroleum refining industry and therefore it is 
entitled to a small-business certificate for bidding on petroleum products, either 
un'‘er reliab’e criteria in determining size in the petroleum refining industry 
or as an exception to such rule. 

Mr. Barnes correctly states that exceptions should be made where justified and 
that it has been his practice to make exceptions. Indeed he cites that he has 
made exceptions in 38 different industries. Under such circumstances clearly 
Premier is entitled to an exception here. 


OIL REFINING COMPANIES HAVING OVER 75,000-BARREL-PER-DAY CAPACITY 


The total assets of the 20 refining companies in the United States having over a 
75,000-barrel-per-day refining capacity were determined by adding the net worth 
and long-term debt of the respective companies. The net worth ef the com- 
panies shown below was calculated by multiplying the number of shares of com- 
mon stock of each of such companies outstanding on December 31, 1957 (with 
the exception of Ashland Oil & Refining Co. as of September 30, 1957), reported 
in Moody’s Industrials, published by Moody’s Investors Service, by the closing 
quotations on such stock as of December 31, 1957, as reported by Stock Values 
and Yields for 1958 Tax Purposes, published by Commerce Clearing House, Inc., 
and adding thereto the value of the preferred stock of such companies determined 
in the same manner. The long-term debt shown below of such companies as of 
December 31, 1957 (with the exception of Ashland Oil & Refining Co. as of Sep- 
tember 30, 1957) was added to the net worth of the respective companies to de- 
termine total assets shown below and in the body of this statement. The net 
profit figures shown in the body of this statement were also taken from Moody’s 
Industrials as of the end of the last fiscal year of each of the respective com- 
panies, as reported therein. 


Company Net worth Debt Assets 
Standard Oil Co. (New Jersey) -- ; _...| $10, 149,000,000 | $643, 600, 000 $10, 792, 600, 000 
Standard Oil Co. (Indiana)-_ ; a 1, 283, 200,000 | 521, 000, 000 1, 804, 200, 000 
Socony Mobil Oil Co., Inc. . 2, 294, 790, 000 182, 000, 000 2, 476, 700, 000 
The Texas Co__.. 3, 489, 100, 000 306. 890, 000 3, 795, 909, 000 
Shell Oil Co... * 2.059, 500, 000 166, 100, 000 | 2, 225, 600, 000 
Gulf Oil Corp_-_-- ‘ " 3, 338, 800, 000 229, 500, 000 | 3, 638, 300, 000 
Steniard Oi] Company of California 2, 900, 400, 000 82, 300, 000 | 2, 982, 700, 000 
Sinclair Oil Co__- . 710, 100,000 | 340, 200, 000 1, 050, 300, 000 
Cities Service Co... 509, 200,000 | 483, 500, 000 992, 700, 000 
Tidewater Associated Oil Co__-. 312, 700, 000 | 85, 700, 000 398, 400, 000 
Phillips Petroleum Co 1, 258, 100, 000 332, 890, 000 | 1, 590, 900, 000 
Sun Oil Co_-_- 786, 400, 000 | 47, 300, 000 833, 709, 000 
The Atlantic Refining Co 457, 900, 000 182, 000, 000 | 639, 900, 000 
Union Oil Company of California_- 317, 300, 000 184, 900, 000 | 502, 200, 000 
The Pure Oil Co__- 5M 258,100,000 | 90, 500, 000 348, 600, 000 
Sunray Midcontinent Oil Co-- ‘ 376, 100,000 | 115, 200, 000 491, 300, 000 
Standard Oil Co. (Ohio) : - ; | 206, 400,000 | 63, 000, 000 | 269, 400, 000 
Cont'nental Oil Co : san om 841, 500,000 | 151, 800, 000 | 993, 300, 000 
Richfield Oil Corp. 7 : aa 234, 000, 000 99, 000, 000 | 333, 000, 000 
Ashland Oil & Refining Co. — 120, 300, 000 29, 900, 000 150, 200, 000 
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Comparison of financial size of gold mining company and grocery store chain 


| 
Homestake | Lucky Store, 














Mining Co., Inc., 
1957 1957 
| ‘ 
é : eee a | 
Property, plant, ete a a ke $39, 400, 000 | $13, 100, 000 
Reserves for depreciation and depletion........................---.-.-.-.] 28, 700, 000 | 5, 700, 000 
Peet WIC. dtk sc ontecidinein dan cesiie al ee ee 10, 700, 000 | 7, 400, 000 
oo dg | ae ee ee ae ee ee ee 34, 100, 000 18, 600, 000 
Milne NN cc. eee ee ee eR el 44, 800, 000 | 26, 000, 000 
I a ieetk i eee bss ace tie tee al el eee SR aes | 21, 800, 000 128, 700, 000 
Reagan SANE Ce oi cenc cum adie ieee no oes. | 5, 700, 000 4, 700, 000 
SONS GFN TONNE. .. iiaas i siveeticundicintcdbisic de bestihes acces | 4, 200, 000 2, 100, 000 
Net worth (June 10, 1958): 
2,009,280 shares, at 42. ................. wiih cicada: teil ce acacia tale ks MS | 6, 408 GOD fnccnencsletiiee 
EU OND Mire GE 19 Ga sc. 3 dv ssetsinn cbs cskbkabeteek co ee Sb nwadeu.aacaa 29, 100, 000 
LouONI GUS. 5 5 socnaliwen bd dicicdddanta hiss teased len ule kee 13, 100, 000 4, 400, 000 
TSGel WiaNE CUNO iss iis oo cat ceases «Dad edn snnvnwen 97, 500, 000 | 33, 500, 000 
Number Of CPOs cin dascnctccsackussahaetedgvaxd hands snekesen | 1, 935 | 2, 433 





SMALL BusINEss ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 


Washington, D. C., August 6, 1958. 
Hon. ABRAHAM J, MULTER, 


Chairman, Subcommittee No. 2, 
Select Committee on Small Business, 
House of Representatives, Washington, D. 0. 

DEAR CONGRESSMAN MULTER: I have no comment to offer regarding the supple- 
mentary statement of Eugene M. Locke, attorney for Premier Oil Refining Com- 
pany of Texas, dated July 28, 1958. 

My recent testimony before your subcommittee and the supporting data which 
I submitted at that time together constitute what I believe to be ample justifica- 
tion for my decisions in this case. 

Sincerely yours, 
WENDELL B. Barnes, Administrator. 


(The following list was submitted by the Small Business Admin- 
istration in explanation of Mr. McGuire’s statement on p. 70.) 


Companies which have been issued small business certificates as of Apr. 1, 1958 





Name and address Certified for— Expiration 
date 





Bomac Laboratories, Inc., Salem Rd., | Electronics industry, microwave tubes and de- | Aug. 16, 1958 
Beverly, Mass. vices. 

Bristol Manufacturing Corp., Bristol, | Rubber footwear including rubber-soled canvas | May 15, 1958 
R. I. footwear. 

Ones Insulated Wire Co., Pawtucket, | Electric wires and cables 
h & 

Campo Chemical Co., Inc., 125 Roberts | Shoe machinery and wood heels._...........---- Aug. 10, 1958 
Rd., Waltham, Mass. 

Edgerton, Germeshausen & Grier, Inc., | Electronics research, development and photo- | Mar. 4, 1959 

‘ 160 Brookline Ave., Boston, Mass. graphic equipment. 

Megowen-Educator Food Co., 27 Jack- | Biscuits and crackers 
son St., Lowell, Mass. 

National Co., Inc., 61 Sherman St., | Radio and television equipment, radar and re- | July 19, 1958 


ienakwdeuhs oadtién de ..-.| June 15, 1958 


abiiepogubdddcatdustuatdacnd Jan. 27,1959 


Malden, Mass lated detection apparatus. 

tandolph Manufacturing Co., Inc., 32 | Vulcanized rubber footwear --..........---- ‘ | Mar. 65,1959 
South Main St., Randolph, Mass. j 

Surprenant Manufacturing Co., 199 | Electrical wires and cables ._....................| July 5, 1958 
Washington St., Boston, Mass. 

The Warren Manufacturing Co., Inc., | Electronic and telecommunications .............- Nov. 26, 1958 
Littleton, Mass. | 

Tyer Rubber Co., Andover, Mass __.| Rubber-soled canvas shoes. __...................| July 5, 1958 

United Wire & Supply Corp., 1497 Elm- | Aluminum and copper pipes and*ubes..........| July 1, 1958 





wood Ave., Providence, R. I. 








296 


SMALL BUSINESS 





Companies which have been issued small business certificates as of Apr. 1, 1958— 


Name and address 


Air-Marine Motors, 
Ave., Amityville, 

Astron Corp. 255 
Newark, N. J. 

Benrus Watch Co., Inc., 
St. New York, N. Y. 

Buffalo Steel Corp., 
Tonawanda, N. Y. 

Connecticut Telephone 
Corp., 70 Britannia 
Conn. 

Consolidated Controls Corp., 
Ave., Bethel, Conn. 


Inc., 369 Bayview 
Long Island, N. Y. 
Grant Ave., East 


Fillmore Ave., 


& 


St., 


Electric 
Meriden, 


15 Durant 


Consolidated Diesel Electric Corp., 
Stamford, Conn. 
Cornish Wire Co., Inc., 50 Church St., 


New York, N. Y. 
Edo Corp., 13-10 111th St., 
Point, Long Island, N. Y. 


College 


Fasco Industries, Inc., 
509, Rochester, N. 


Post Office Box 


50 West 44th | 


The Goodyear Rubber Co., 25 Hamlin | 


St., Middletown, Conn. 

The Gray Manufacturing Co., 
t., Hartford, Conn. 
Gulton Industries, Inc., 
Ave., Metuchen, N. J. 


212 Durham 


Kurman Electric Co., 
areas Corp., 191 Newel St., 
lyn, Tu 

Lipe Raliw ay Corp., 
Syracuse, N. Y. 

Magnetic Amplifiers, Inc., 632 Tinton 
Ave., New York, N. Y. 


Brook- 


806 Emerson Ave., 


ee Electronics Corp., 
Long Island City, N. Y. 

Polytechnic Research & Development 
ee” 202 Tillary St., Brooklyn, 


Roliw ay Bearing Co., Inc., 541 Seymour 


St., Syracuse, N 
Simmonds Aerocessories, Inc., 105 
White Plains Rd., Tarrytown, N. Y. 


United Transformer Corp., 150 Varick 
St., New York, N. Y. 

Applied Science Corp. of Princeton, 
post office box 44, Princeton, N. J. 

Automatic Switch Co., Hanover Rd., 
Florham Park, N. J. 

George Wood Sons & Co., 515 Walnut 
t., Philadelphia, Pa. 
Sawhill Tubular Products, 
office box 546, Sharon, Pa. 
Wyckoff Steel Co., No. 
Center, 603 Stanwix St., 


R. Hi. Bouligny, Inc., 433 West More- 
head St., Charlotte, N. C. 


Inc., 


2 Gateway 
Pittsburgh, 


Gold- _— oe Corp., 
Hill, 

Dorsey a ailers, Inc., Elba, Ala--_. 

Radiation, Inc., post office box 37, 
Melbourne, Fla. ' 


box 630, Rock 


16 Arbor | 


Division of 


43-20 34th 


post 


Continued 


Certified for 


| 
| 


> 


Expiration 








electronic and electromechanical equipment 


date 
Subfractional horsepower electric motors and | Nov. 22. 1958 
parts thereto. | 
Capacitors and filters for communication equip- | Aug. 8, 1958 
ment and related products. 
Electronics products. - - v- | Aug. 1,1958 
Hot rolled rail stee] merchant bars and shapes, | June 15, 1958 
and reinforeing bars. | 
Telephone communications equipment_........| Aug. 22, 1958 
| 
Control systems, components, instruments for | Mar. 6, 1959 
_— ft missiles and nuclear powerplants. 
(1) Engine-driven, motor driven, and gas tur- Aug. 8, 1958 
bine-driven generstor sets, mo-nted or wn- | 
mo'nted; (2) electrical motor and gear motors; | 
(3) electrical transformers and (4) electronic | 
prodnets. | 
Electric wire and cable._..................--.-- | Mar. 31, 1959 
Aircraft parts, assembles, and aerodynamic | May 15, 1958 
development, submarine components and | 
hydrodynamic development and military | 
sonar equipment. | 
Contracts for automotive switchgear and shaded- | Mar. 17, 1958 
pole motors. | 
Rubber footwear, including rubbersoled canvas | Oct. 7, 1958 
footwear. 
Electronic assemblies, dictation machines and | Apr. 18, 1959 
systems. | 
Electronics components such as capacitors, re- | Sept. 25, 1958 
sistors and relays for use in electronic equip- 
ment; electronics instruments such as those 
used for measurement, data handling and 
telemetry; instruments for the measurement | 
and control of phenomena in nuclear reactors; | 
ultrasonic and acoustics equipment for use in | 
the jet aircraft, missile and rocket fields; and | 
sonar and related equipment. | 
Power supply vibrators Dec. 23, 1958 
Heavy duty automotive clutches_-.............. Jan. 27,1959 
Magnetic amplifiers, magnespeed variable | Feb. 10, 1959 
drives, motor generator sets, servo amplifiers 
and systems. | 
Microwave test equipment and microwave | Mar. 10, 1959 
klystron tumes. | 
os onen'as ci diln nena tps eleven Socetin Sept. 17, 1958 
Cylindrical roller bearings......................- | Jan. 27, 1959 
Fuel injection systems. - . -| Jan. 21, 1959 
Electrical machinery transformers-__...........- | May 15, 1958 
Telemetering and data processing - us | Oct. 7, 1958 
| | 
Special electrical controls for continuous duty in | July 22, 1958 
| gn enclosure. } 
Cotton broadwoven fabrics.. | June 21, 1958 
Pipes and tubes such as butt-weld steel pipe and | May 15, 1958 
electric-weld steel pipe. 
Cold steel bars and bar shapes--.----. Mar. 31, 1959 
Artillery, and parts over 30 millimeters (or over | Mar. 9, 1959 
1.18 inches) for aircraft, antiaircraft, coast, field, 
and naval; and gun carriages, mounts, and 
parts for guns over 30 millimeters; mechanical 
assemblies and accessories for missiles and 
armaments. 
Cotton broadwoven fabrics - - Jan. 8, 1959 
Commercial trailers. ‘ ‘ Feb. 28, 1959 
Research, deve lopment and production of | Mar. 6, 1959 


and instrumentation. 
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58 
58 
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59 


59 
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Companies which have been issued small business certificates as of Apr. 1, 1958— 


Name and address 


The Steelcraft Manufacturing Co., 9017 
Blue Ash Rd., Cincinnati, Ohio. 

American Photocopy Equipment, 2100 
Dempster St., Evanston, Il. 

Chicago Aerial Industries, Inc., 1980 
North Hawthorne Ave., Melrose 
Park, Ill. 

Hevi Duty Electric Co., Milwaukee, 
Wis. 

La Crosse Rubber Mills Co., La Crosse, 
Wis. 

Marmon-Herrington Co., Ine., 1511 
West Washington St., Indianapolis, 
Ind. 


Model Engineering & Manufacturing, 
Ine., 50 Frederick St., Huntington, 
Ind, 

John Mohr & Sons, 3200 East 96th St., 
Chicago, Ill. 

Sun Electric Corp., 6323 North Avon- 
dale, Chicago, Il. 

Warner Electric Brake & Clutch Co., 
Beloit, Wis. 

Federal Cartridge Corp., 2700 Foshay 
Tower, Minneapolis, Minn. 

Napco Industries, Ine., 834 North 
Seventh St., Minneapolis, Minn. 


Toro Manufact ring Corp., 3042 Snelling 
Ave., Minneapolis, Minn. 

— Footwear Corp., Jefferson City, 
Mo. 

Atlas Lubricant Corp., Post Office Box 
23156, New Orleans, La. 

Dallas Airmotive, Inc., 6114 Forest Park 
Rd., Dallas, Tex. 

Southwest Airmotive Co., 7515 Lemmon 
Ave., Dallas, Tex. 


Hiller Helicopters, 1350 Willow Rd., 
Palo Alto, Calif. 
Pacific States Steel Corp., Niles, Calif 


Victor Equipment Co., 840-854 Folsom 
St., San Francisco, Calif. 

Bellingham Shipyards Co., Bellingham, 
Wash. 


Allison Steel Manufacturing Co., Post 
Office Box 6060, Phoenix, Ariz. 

Altee Lansing Corp., 9356 Santa Monica 
Blvd., Beverly Hills, Calif. 


Jordan Electronics, Inc., 3025 West Mis- 
sion Rd., Alhambra, Calif. 

National Steel & Shipbuilding Corp., 
Harbor Dr. at 28th St., San Diego, 
Calif. 

Topp Industries, Inc., 8907 Wilshire 
Blvd., Beverly Hills, Calif. 

Jarecki Corp., Grand Rapids, Mich-.-.-- 


Michigan Seamless Tube Co., 400 West 
St., South Lyon, Mich. 

Parsons Corp., aircraft division, Post 
Office Box 112, Traverse City, Mich. 


Source: Small Business Administration, Office of Economic Adviser. 





Continued 


Certified for- 


Expiration 








date 
Commercial and industrial steel buildings......| July 25, 1958 
Photocopying equipment and supplies-----~----- Mar. 31, 1959 
Aerial camreras, film magazines and related | Aug. 26, 1958 
equipment. 
Dry-type transformers and current regulators.._| Oct. 15, 1958 
R«bber footwear including rubber-soled canvas | May 15, 1958 
footwear. 
All-wheel-drive trucks, school-bvs chassis, and | July 1, 1958 
trackless-trolley coaches; integral brses; 
erash, fire, and reseve tr’cks, forcible entry 
erash trveks, trailers used for transporting air- 
planes and missiles, missile handling and 
transportation equipment, tractors (wheeled 
and crawler); line servicing eq: ipment; and 
sp2re, replacement and repair parts for the 
above. 
Electronics industry aaodseeaeeas Aug. 26, 1958 
Altitude and environmental test chambers, | May 15, 1959 
vac'inm systems and wind tunnels. 
Groynd support equipment for aircraft and | Feb. 24, 1959 
missiles. 
Electric brakes and clutches................----- July 27, 1958 
Small arms ammunition.-..............--...-..--. Aug. 5, 1958 
Automotive trucks, incloding parts used as | Mar. 7, 1959 
ground-s"pport vehicles for aircraft and mis- 
sile carriers. 
Power-driven grass-cutting machinery --------- July 31, 1958 
CEVEn Pee. SEN As en Aug. 16, 1958 
Present procurement of Military Petroleum |-_-.----- - 
Supply Agency. 
Aircraft engine overhaul Aug. 23, 1958 
Contracts for modification, overhaul and repair | Mar. 17, 1959 
of aircraft jet engines, electronic and test 
equipment. 
Helicopters ..-| Nov. 11, 1958 
Hot-rolled bars and shapes, reinforcing bars, and | May 3, 1959 
small-size structurals. 
Welding equipment, liquid oxygen and nitrogen_| Apr. 24, 1959 
Shipbuilding: Battleships, cruisers, aircraft car- | Mar. 14, 1959 
riers, destroyers, submarines, escort vessels 
and transports. 
Military bridging components._._...............| Dec. 26, 1958 
Electronic products: Loudspeakers, microphones, | May 15, 1958 
amplifiers, transformers and public address 
and sound systems. 
Nuclear electronics instruments. -_..........----. Aug. 9, 1958 
Aircraft parts, assemblies and shipbuilding-.---- May 20, 1958 
Electronics equipment for use in the control of | Mar. 10, 1959 
flight of guided missiles and jet aircraft. 
Contracts for mechanical assemblies for use in | Mar. 4, 1959 
aircraft and missile instrumentation. | 
Cold drawn seamless steel tubing---.-..-....-- Sept. 10, 1958 
Aircraft parts and assembly-.--......----- Jan. 10, 1959 
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GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., July 10, 1958. 
Hon. ABRAHAM J. MULTER, 
Chairman, Subcommittee No, 2, 
Select Committee on Small Business, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: During the recent small-business hearings, you requested 
that we develop information on concerns receiving contracts, number of cate- 
gories of items the Government buys through GSA, number of different items 
bought by GSA, and the number of different industries supplying these items. 

Subsequent to the hearings, this matter was discussed with Mr. Maness, of your 
committee staff, by Mr. L. L. Dunkle, Jr., of our National Buying Division, and 
agreement was reached that the attached information, which was more readily 
available, would be satisfactory. 

In case any additional information is needed, please let us hear from you. 

Sincerely yours, 
FRANKLIN FLOETE, Administrator. 


1. Bidders’ mailing list of National Buying Division, FSS, GSA, Washington, 
D. C. (compiled from all applications on file. See par. 12 and reverse side 
of attached standard form 129.) : 


Manufacturer or regular dealer: Number 
I ea Oe ark 10, 690 

ic EG dae ia ela eden hcnbenion hy Gs 2, 982 
aE a ae ahaa iets §2% 
rn INDIE ih hark oO ce a asda 276 
SN a Et 2 cal eas ninenia daaedswuaebl 14, 471 


2. Estimated number of categories of items the Government buys 
through Federal Supply Service (based on Federal Supply Classi- 
CUE PUPS IND OD inci se cicintee cdi camsinisié othnwoueiiee nice 68 
3. Estimated number of different items purchased by Federal Supply 
Service (based on established programs for stores, Federal supply 
schedules, and consolidated direct-delivery programs) —~--....----~- 260, 000 
1 Does not include many thousands of parts, accessories, system components, etc., included 


in supplier’s catalogs covered by Federal supply schedule contracts, and nonprogram items 
purchased for the various Government agencies. 





AMERICAN CARBON PAPER MANUFACTURING Co., 
Ennis, Tex., May 30, 1958. 
To Honorable Members, 
House Select Committee on Small Business, Washington, D. C. 


GENTLEMEN: We are most appreciative of this opportunity of presenting our 
views on the policies of the Small Business Administration, particularly in per- 
taining to the definition of small business. 

We were denied a certification of small business, primarily upon the size of 
our companies, in that we give employment to over 500 people. We operate three 
separate corporations, and our affiliation is only in common management. We 
are three separate corporations, and no one company has a controlling interest 
in the others, and, as mentioned, there is the question of common management. 

Our letter of March 12, 1957, to Mr. Wendell B. Barnes, Administrator of the 
Small Business Administration, will outline our case in that we feel that the 
dominance of a company should be the determining factor in designating a 
company as large Or as small business. After all, we don’t feel that it is the 
intention of the Congress of the United States to penalize a firm for giving em- 
ployment to people, and, because of this ruling, we were forced to lay off a num- 
ber of people. 

We feel that it was the intent of Congress to classify a business as small when 
it is not dominant in a given industry and not to classify a business as large 
when it gave employment to more than 500 people. 

At the present time, Congress seems to be doing everything within its power 
to decrease the amount of unemployment, yet the Small Business Administra- 
tion seems to feel that only the number of employees, and not dominance in an 
industry, is the correct definition for a small business. 
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We sincerely trust that you will seriously consider the policies of the Small 
Business Administration in defining whether a company is large or small, based 
on its dominance in the industry avd not on the number of people a company 
employs. 

Yours very truly, 
W. R. SCHWEEN, 
Vice President-General Manager. 





AMERICAN CARBON PAPER MANUFACTURING Co., 
Ennis, Tex., March 12, 1957. 
SMALL BUSINESS ADMINISTRATION, 
Washington, D.C. 


(Attention: Mr. Wendell B. Barnes, Administrator) 


DEAR Mr. BARNES: We appreciate very much receiving your letter of February 
27 advising us that our application for certification as a small business was 
denied. 

We appreciate the cooperation that the Small Business Administration has 
given us, Mr. Barnes; however, we naturally cannot concur with your findings. 

In this definition of small business, which you issued on January 1, in the 
third paragraph you state the new definition “takes into account not only the 
number of employees of a firm but, also, whether the firm is dominant in its 
industry.” 

In your ruling, Mr. Barnes, you did not seem to take into account our domi- 
nance in an industry. All three of our companies are very small as far as their 
dominance in any of the industries in which we manufacture products. We do 
manufacture a great number of products, but we are not dominant in any phase 
of our business in relation to other concerns. 

Take, for example, one item that we supply to the Government, and that is 
teletype rolls, which business we entered into at the request of the Army back in 
1950, on which we did some $300,000 worth of teletype-roll business to the Gov- 
ernment this past year. This is a very small percentage of the Government’s 
total purchases of teletype rolls, which run into many millions of dollars. 

Our three manufacturing plants are strategically located in small towns, not 
in the highly industrialized area and the target areas in the event of attack, as 
they are located in Chatham. Va., Ennis, Tex., and Paso Robles, Calif. 

On the other hand, the principal supplier of teletype rolls to the Government 
is the Paper Manufacturers, Inc., of Philadelphia, Pa., who probably supply 
60 percent of the Government’s needs on teletype papers, yet they have less than 
500 employees. 

Communication papers, Mr. Barnes, is a vital and essential item to our Armed 
Forces at all times. 

Your action in certifying us as large business, and thereby eliminating us from 
bidding on a great many of the communication-paper bids, has eliminated us as a 
source of supply for armed services, and, without some Government business, 
who are the largest consumers of teletype papers, it is not practical to continue 
in this line. 

Your action in this case, Mr. Barnes, has eliminated us as a supplier for the 
Armed Forces on multicopy teletype rolls on the west coast, as there is only 
one other manufacturer besides ourself manufacturing these rolls in the west- 
coast area. 

Small business has not been aided in this decision, Mr. Barnes, as you have 
only strengthened the hand of the one manufacturer who is dominant in this 
teletype-roll field and whose actions seem to be along the line of eliminating 
small competition by bidding so low they are unable to compete. 

Please let me suggest, Mr. Barnes, that your agency check with the General 
Services Administration in New York as to the firm or firms that are dominant 
in the teletype-roll field. 

We trust, Mr. Barnes, that you will again review this application and take 
into consideration whether or not our firms, and I am speaking of all three—the 
Ennis Tag & Salesbook, Dunlee Paper Products, and American Carbon Paper— 
are in any way dominant in their fields of operation, and apply the yardstick of 
whether or not a firm is dominant in its fields of operations, instead of applying 
the one yardstick which you have, and that is the total number of employees. 
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I want to taks this opportunity, Mr. Barnes, to compliment you on the mem- 
bers of your staff, and particularly on the consideration shown me by your Mr. 
Theodore Waale and Mr. Jules Ables. 

Yours very truly, 
W. R. SCHWEEN, 
Vice President-General Manager. 


SMALL BUSINESS ADMINISTRATION, 
Washington, D. C., June 6, 1957. 
Mr. W. R. SCHWEEN, 
Vice President-General Manager, ; 
American Carbon Paper Manufacturing Co., 
Ennis, Tez. 

DeaR Mr. SCHWEEN: This is with further reference to your letters of March 12 
and April 30, 1957, in which you request reconsideration of your application for 
a small-business certificate which was denied February 27, 1957. 

The basic arguments in your appeal are that the American Carbon Paper Manu- 
facturing Co. (1) is not dominant in its field of operations, and (2) would qualify 
as a small business if it were not part of, or affiliated with, the Ennis Tag & 
Salesbook Co., Ennis, Tex., and the Dunlee Paper Products, Milford, Tex. 

Section 203 of the Small Business Act of 1953, as amended, defines a small- 
business concern as follows: 

“For the purpose of this title, a small-business concern shall be deemed to be 
one which is independently owned and operated and which is not dominant in its 
field of operation. In addition to the foregoing criteria, the Administration, in 
making a detailed definition, may use this criteria, among others; Number of 
employees and dollar volume of business.” 

Pursuant to this authority, I issued the small-business size standards regula- 
tion. Section 103.3 (a) of this regulation defines a small business as “a concern 
that (1) is not dominant in its field of operation and, with its affiliates, employs 
fewer than 500 employees, or (2) is certified as a small-business concern by SBA.” 
Neither the Small Business Act nor this regulation states, nor did Congress nor 
I intend, that a concern would be issued a small-business certificate merely 
because it is not dominant in its field of operation. 

Section 103.2 (e) defines “Affiliates” as follows: 

“Business concerns are affiliates of each other when either directly or indi- 
rectly (1) one concern controls or has the power to control the other, or (2) a 
third party controls or has the power to control both. In determining whether 
concerns are independently owned and operated and whether or not affiliation 
exists, consideration shall be given to all appropriate factors including common 
ownership, common management and contractual relationships.” 

Our study of the size structure of thousands of smaller firms has resulted in 
the conclusion that any realistic size standard to be applied to a single concern 
must consider not only the size of the concern in question, but also the size of its 
affiliates. This relationship between closely related firms must be taken into 
consiferation even though the applicant and its affiliates are not primarily en- 
geged in the same fie'd of operation. 

In determining whether a concern within a field of operation is a small business, 
we consider the following factors, among others: dominance, number of em- 
ployees, affi iaticn with other concerns, and dollar volume. 

The fact that a firm is not dominant in its fleld of operation, in itself, will not 
be a basis for determining such concern a small business for Government pro- 
curement purposes. Further, the facts that the affiliates of a comnany may be 
small businesses if each was a separate concern, and that the applicant and its 
affiliates are not primarily engaged in the same field of operation, cannot be 
taken into consideration in determining the size of a company. 

Based upon these considerations, your appeal is hereby denied. 

Sincerely yours, 
WENDELL B. BARNES, Administrator. 
Ss 





